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For information on briefings in Washington, DC, and
Austin, TX, see announcement on the inside cover of
this issue.

Now Available Online

Code of Federal Regulations
via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government

Printing Office (GPO). CFR titles will be added to GPO
Access incrementally throughout calendar years 1996 and
1997 until a complete set is available. GPO is taking steps
so that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

To access CFR volumes via the World Wide Web, and to
find out which volumes are available online at a given
time users may go to:

O http:www.access.gpo.gov/nara/cfr

New titles and/or volumes will be added to this online
service as they become available. The initia titles
introduced include:

O Title 20 (Parts 400-499)—Employees’ Benefits
(Social Security Administration)

O Title 21 (Complete)—Food and Drugs (Food and Drug
Administration, Drug Enforcement Administration, Office of
National Drug Control Policy)

O Title 40 (Almost complete)—Protection of Environment
(Environmental Protection Agency)

For additional information on GPO Access products,
services and access methods, see page |l or contact the
GPO Access User Support Team via:

O Phone: toll-free: 1-888-293-6498
O Email: gpoaccess@gpo.gov
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 630 and 890
RIN 3206—-AH 10

Family and Medical Leave

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management is issuing final regulations
on family and medical leave consistent
with Title Il of Family and Medical
Leave Act of 1993. The final regulations
provide covered Federal employees a
total of 12 administrative workweeks of
unpaid leave during any 12-month
period for certain family and medical
needs. The employee may continue
health benefits while he or she is on
leave and is entitled to be returned to
the same position or to an equivalent
position with equivalent benefits, pay,
status, and other terms and conditions
of employment.

EFFECTIVE DATE: January 6, 1997.

FOR FURTHER INFORMATION CONTACT: For
information on the Family and Medical
Leave Act of 1993, contact Jo Ann
Perrini (202) 606-2858, or FAX (202)
606-0824. For information on the
Federal Employees Health Benefits
Program, contact Margaret Sears, (202)
606—0004.

SUPPLEMENTARY INFORMATION: On July
23, 1993, the Office of Personnel
Management (OPM) published interim
regulations (58 FR 39596) to implement
the requirements set forth in sections
6381 through 6387 of title 5, United
States Code, as added by Title Il of the
Family and Medical Leave Act of 1993
(FMLA) (Public Law 103-3, February 5,
1993). The FMLA became effective on
August 5, 1993. The FMLA provides
eligible Federal employees a total of 12
administrative workweeks of unpaid

leave during any 12-month period for (a)
the birth of a son or daughter and care
of the newborn; (b) the placement of a
child with the employee for adoption or
foster care; (c) the care of the employee’s
spouse, son, daughter, or parent with a
serious health condition; or (d) a serious
health condition of the employee that
makes the employee unable to perform
the essential functions of his or her
position. OPM’s regulations
implementing the FMLA are found in
subpart L of part 630 of title 5, Code of
Federal Regulations.

Title | of the FMLA covers non-
Federal employees and certain Federal
employees not covered by Title Il. The
Secretary of Labor issued final
regulations implementing Title | of the
FMLA in 29 CFR part 825 (60 FR 2180,
January 6, 1995). The Department of
Labor’s final regulations became
effective on April 6, 1995. OPM’s final
regulations, as set forth below, are, to
the extent appropriate, consistent with
the final regulations issued by the
Department of Labor (DOL), as required
by 5 U.S.C. 6387. In the discussion that
follows, we have noted those provisions
that were revised to be consistent with
DOL’s final regulations.

The House Committee Report for
Titles I and Il of the Family and Medical
Leave Act of 1993 (Rept. No. 103-8,
103d Cong., 1st Sess., Parts 1 and 2,
February 2, 1993) (hereinafter referred
to as the ““legislative history”) provides
additional information on the intent of
Congress in enacting the FMLA. In some
cases where the language of the FMLA
is not determinative, we have drawn
from the legislative history for guidance
in developing the regulations.

During the comment period, OPM
received comments from 14 Federal
agencies, 4 labor organizations, 2
professional associations, and 3
individuals, for a total of 23 comments.
A summary of the comments received
and a description of the revisions made
in the regulations as a result of the
comments are presented below.

Employees Covered

Three agencies commented on the
scope of employees covered by OPM’s
regulations. In the interim regulations,
OPM delegated responsibility for
issuing regulations to implement
sections 6381 through 6387 of title 5,
United States Code, to the Secretary of
Veterans Affairs for physicians, dentists,
and nurses in the Veterans Health

Administration appointed under section
7401(1) of title 28, United States Code.
The Department of Veterans Affairs
noted that the scope of 38 U.S.C.
7401(1) has been expanded to cover
other occupations in addition to those
currently listed in
§§630.1201(b)(1)(ii)(B) and
630.1201(b)(3)(i). The agency requested
that the regulations be modified to
include all employees in the Veterans
Health Administration of the
Department of Veterans Affairs who are
appointed under 38 U.S.C. 7401(1).
OPM agrees and has revised the
regulations to be consistent with 38
U.S.C. 7401(1).

In addition, since employees of the
Library of Congress are covered under 5
U.S.C. 6301(2) and Title Il of the FMLA,
DOL has revised its regulations in 29
CFR 825.109 to exclude employees of
the Library of Congress from coverage
under Title | of the FMLA. However,
effective 1 year after transmission to the
Congress of a study required under
Public Law 104-1, Section 230, dated
January 23, 1995, the coverage of the
employees of the Library of Congress for
purposes of FMLA leave will be made
in accordance with Public Law 104-1,
section 202.

An agency recommended that
temporary and intermittent service
should be deemed creditable toward the
12-month service requirement for
coverage under Title 1l of the FMLA if
the employee later receives a permanent
appointment. However, under 5 U.S.C.
6381(1)(B), temporary and intermittent
service is specifically excluded as
creditable service for determining the
12-month service requirement.
Therefore, the recommendation cannot
be adopted.

Definitions

The following definitions were
revised, deleted, or added in the final
regulations:

Continuing treatment by a health care
provider. The term was deleted as a
separate definition because it was
incorporated in the expanded definition
of “*serious health condition” in the
final regulations. This is consistent with
DOL’s final regulations.

Essential functions. The Equal
Employment Opportunity Commission
recommended that the citation used in
defining essential functions be revised
to reference only the applicable
provisions—i.e., 29 CFR 1630(n), rather
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than the whole section—i.e., 29 CFR
1630. We agree. In addition, the revised
definition states that if an employee
must be absent from work to receive
medical treatment for a serious health
condition, the employee is considered
to be unable to perform the essential
functions of the position during the
absence for treatment. This is consistent
with DOL’s regulations.

Foster care. This term was clarified by
adding a statement that removal of a
child from parental custody must be the
result of State action even if the
placement for foster care is with
relatives. This is consistent with DOL’s
regulations.

Health Care Provider. Several
commenters recommended revising the
definition to include health care
providers who are recognized by the
Federal Employees Health Benefits
Program or health care providers who
are licensed by a State. OPM agrees and
has revised the regulations to include
health care providers who are
recognized by the Federal Employees
Health Benefits Program or who are
licensed or certified under Federal or
State law to provide the service in
question.

Two agencies recommended that the
definition of “health care provider’” be
broadened to include traditional healing
practitioners—i.e., healer, shaman, or
medicine man—who are recognized by
Native American traditional religious
leaders to perform traditional healing
methods. The agencies were concerned
that denial of leave under the FMLA for
purposes of traditional healing could
give rise to complaints of discrimination
based on race or religion or litigation
based on a perceived violation of the
Native American Religious Freedom
Act. The Act states that it “‘shall be the
policy of the United States to protect
and preserve for American Indians their
inherent right of freedom to believe,
express, and exercise thel[ir] traditional
religions . . . , including but not
limited to access to sites, use and
possession of sacred objects, and the
freedom to worship through
ceremonials and traditional rights.”

Under 5 U.S.C. 6381(2)(B), OPM is
authorized to designate any other health
care provider who is determined by
OPM to be capable of providing health
care services. In response to these
comments, OPM has revised the
definition of “health care provider” to
include a Native American, including
an Eskimo, Aleut, and Native Hawaiian,
who is recognized as a traditional
healing practitioner by native traditional
religious leaders and who practices
traditional healing methods as believed,
expressed, and exercised and in Indian

religions of the American Indian,
Eskimo, Aleut, and Native Hawaiians,
consistent with the Native American
Religious Freedom Act.

In addition, the definition of “‘health
care provider” has been expanded to
include health care providers who
practice in a country other than the
United States. This change ensures
coverage under the FMLA for an
employee or his or her spouse, son,
daughter, or parent who becomes
eligible for leave under the FMLA while
abroad or residing in a foreign country.
This is consistent with DOL’s final
regulations.

One commenter suggested that the
definition of ““health care provider”
should provide more specificity as to
who is an acceptable health care
provider. We believe that the broad
scope of the revised definition of
“health care provider’” should minimize
the need for an exhaustive listing of
health care providers.

Incapacity. A definition of
“incapacity’” was added because the
term is used within the expanded
definition of “serious health condition”
in the final regulations. *‘Incapacity”
means the inability to work, attend
school, or perform other regular daily
activities because of a serious health
condition or treatment for or recovery
from a serious health condition.

Intermittent leave or reduced leave
schedule. An agency noted that the
interim regulations state that
intermittent leave may include time
periods of less than 1 hour. The agency
stated that this would obligate agencies
to grant leave in increments of less than
1 hour, even though the agency’s policy
for granting all other leave is in
increments of full hours. The
regulations have been revised to permit
agencies to grant leave under the FMLA
in the same increments as all other leave
is granted. Leave under the FMLA may
be taken for a period of less than 1 hour
if agency policy provides for a
minimum charge for leave of less than
1 hour.

Parent, Son or Daughter, and Spouse.
Four commenters stated that the
definition of “family’’ in OPM’s interim
regulations is too narrow and does not
reflect the reality of today’s family
arrangements. The commenters
recommended that the definition of
“family’’ be broadened to include
individuals in other than traditional
nuclear families. One commenter
suggested adopting the definition of
“family member” used in the Voluntary
Leave Transfer Program.

Under 5 U.S.C. 6382 and in the
legislative history, Congress specifically
defined “family’” to include only a

spouse, son or daughter, and parent.
Accordingly, the recommendation to
broaden the definition of “family”
cannot be adopted. This is consistent
with DOL’s final regulations.

An agency requested that the citation
used in defining “disability” in the
definition of *“son or daughter’ be
changed to 29 CFR 1630.2(h), instead of
29 CFR 1630.2(g). The agency stated that
paragraph (g), ““disability,” includes
individuals who have “‘a record of such
an impairment”’, but who may not be
affected currently by the impairment.
Paragraph (h), “physical or mental
impairment,” limits the coverage to
those individuals with actual
disabilities and omits individuals who
have a record of or are regarded as
individuals with disabilities. The
citation has been revised as suggested to
restrict coverage to individuals with
actual disabilities who require
assistance or supervision to provide
daily self-care. This is consistent with
DOL’s final regulations.

The same agency pointed out that the
use of the term ““child” in the definition
of “parent’” may be perceived as
connoting a lack of maturity, is not
appropriate for individuals over 18
years old who are disabled, and may
reinforce negative stereotypes about
individuals with disabilities. In the final
regulations, the definition of “‘parent”
has been revised to include the term
“‘son or daughter.” This is consistent
with DOL’s final regulations.

A commenter requested that the
definition of “parent’ be revised to
allow the claim of in loco parentis only
if the individual has served in this
capacity for a major portion of the
employee’s childhood. Section 6381(3)
of title 5, United States Code,
specifically defines the term “‘parent” to
mean ‘“‘the biological parent of an
employee or an individual who stood in
loco parentis to an employee when the
employee was a son or daughter’” and
does not include any such limitation.
Therefore, no change was made in the
definition.

The definition of “spouse’ has been
revised to be consistent with the
definition of *spouse” in the Defense of
Marriage Act (Public Law 104-199,
September 21, 1996). The Act defines
“marriage’ as “‘a legal union between
one man and one woman as husband
and wife”” and “‘spouse’ as ‘‘a person of
the opposite sex who is a husband or a
wife.”

Serious Health Condition. Three
commeters suggested extending the
qualifying period of incapacity from
“more than 3 calendar days” to 5 days
or longer. They contended that 3 days
of incapacity is normal for very minor
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health conditions and that such
conditions should be covered under the
rules and remedies related to short-term
absences because of illnesses. One
commenter suggested that Congress had
very serious health conditions in mind
and that the term “‘serious health
condition” was not intended to cover
short-term conditions for which
treatment and recovery are very brief
and it is expected that such conditions
will fall within the scope of an agency’s
normal sick leave policy. Another
commenter noted that the serious nature
of the condition should be stressed by
presenting some specific examples, such
as cancer treatment and kidney dialysis.
One commenter opposed relying on the
provisions in 5 U.S.C. 8117 relating to
workers’ compensation programs to
support the requirement of “‘more than
3 calendar days” of incapacity because
the rationale and application of these
two programs are different.

Conversely, three organizations
remarked that although duration may be
a factor in determining whether a
condition is a serious health condition,
there cannot be a threshold duration in
order to qualify for leave. The
organizations expressed the view that
seriousness and duration do not
necessarily correlate, particularly for
individuals with disabilities for whom a
health condition may be considered
serious long before a similar health
condition would be considered serious
for the average person.

The organizations also stated that
although OPM’s definition of *‘serious
health condition” includes chronic or
long-term health conditions that require
treatment to prevent longer-term illness
or injury or a more severe disability, it
does not cover acute or episodic
conditions of shorter duration, which
also require immediate treatment to
prevent aggravation into a long-term
injury or illness.

The legislative history states that the
term “‘serious health condition” is not
intended to cover short-term conditions
for which treatment and recovery are
very brief. Sick leave policies should
address minor illnesses that last only a
few days and surgical procedures that
typically do not involve hospitalization
and require only a brief recovery period.
We believe the established duration
period clarifies congressional intent
within the regulations. In addition, DOL
has concluded that the “more than 3
days” test continues to be appropriate.
However, we have revised the
regulations to specify that “more than 3
days’ means ‘““more than 3 consecutive
calendar days.” This revision is
consistent with DOL’s final regulations.

An agency recommended adding a
paragraph to the definition stating that
cosmetic or other treatments that are not
medically necessary are not to be
covered unless overnight inpatient
hospital care is required. Others
recommended that conditions that are
not considered serious health
conditions should be specifically
included in the regulations. We agree
and have added a paragraph at the end
of the definition of *‘serious health
condition” to address those treatments
and conditions that are not considered
a serious health condition. For example,
the common cold, the flu, earaches,
upset stomach, headaches (other than
migraines), routine dental or
orthodontia problems, etc., are not
serious health conditions unless
complications arise. In addition, a
regimen of continuing treatment
involving the taking of over-the-counter
medications, bed-rest, exercises, and
other similar activities that can be
initiated without a visit to the health
care provider is not, by itself, sufficient
to meet the definition of continuing
treatment for purposes of FMLA leave.

An agency questioned the need for
OPM'’s supplemental guidance on the
treatment of substance abuse. The
agency stated that it believes the
guidance is inappropriate, especially in
assuming that an employee’s drug abuse
problems may affect his or her job
performance. However, OPM believes
the guidance is appropriate to
acknowledge concerns expressed by
many agencies about the treatment of
substance abuse as a serious health
condition, as well as the interplay
between the various rules concerning
adverse actions, performance-based
actions, and reasonable accommodation.
We restate that the treatment of
substance abuse may be included as a
condition covered by the FMLA, but
absence because of the employee’s use
of the substance, without treatment,
does not qualify for leave under the
FMLA. Also, the exercise of an
employee’s right to take leave under the
FMLA for treatment of substance abuse
does not prevent an agency from taking
action against the employee, provided
the agency complies with the
Rehabilitation Act of 1973 (29 U.S.C.
701 et seq.), where appropriate.

Consistent with DOL’s final
regulations, the definition of “serious
health condition’ has been significantly
revised. The criteria used to determine
whether a condition may be considered
a serious health condition have been
grouped into two major categories—i.e.,
inpatient care or continuing treatment
by a health care provider. A major
change is the addition of chronic

conditions, such as asthma, diabetes,
and epilepsy, that continue over an
extended period of time (i.e., from
several months to several years), often
without affecting day-to-day activities,
but may cause episodic periods of
incapacity of less than 3 days.

Another change is the addition of
serious health conditions that are not
ordinarily incapacitating (at least at the
current state of the patient’s condition),
but for which multiple treatments are
being given because the condition
would likely result in a period of
incapacity of more than 3 consecutive
calendar days in the absence of medical
intervention or treatment (e.g.,
chemotherapy or radiation for cancer
dialysis for kidney disease, physical
therapy for severe arthritis, or multiple
treatments for restorative surgery after
an accident or other injury). The
definition of long-term, chronic
conditions such as Alzheimer’s or a
severe stroke has been modified to
delete the reference to the condition
being incurable and to require instead
that the condition involve a period of
incapacity that is permanent or long-
term and for which treatment may not
be effective. Other changes involve
clarifying terms and providing
information on the types of conditions
that are not considered serious health
conditions.

Leave Entitlement

Section 630.1203(a)(4) of the interim
regulations provides that an employee is
entitled to a total of 12 administrative
workweeks of unpaid leave during any
12-month period for a serious health
condition of the employee that makes
the employee unable to perform the
essential functions of his or her
position. A commenter suggested
revising § 630.1203(a)(4) to extend the
determination of whether an employee
is able to perform the essential functions
of his or her position to include whether
an employee is able to perform in an
available alternative position or to be
detailed to a temporary light duty
assignment. The statute does not
provide for placing an employee in an
alternative or light-duty position in lieu
of his or her entitlement under the
FMLA. Therefore, the regulations were
not revised.

An agency should not confuse an
employee’s entitlement to leave under
the FMLA with its ongoing obligation to
provide reasonable accommodation
under the Rehabilitation Act of 1973.
While an agency cannot require an
employee to accept an alternative
position offer, an employee continues to
maintain the right to request light duty
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assignment in lieu of unpaid leave
under the FMLA.

Section 630.1203(a) has been clarified
to state that an employee is eligible to
take FMLA leave because of a serious
health condition if he or she is unable
to perform any one or more of the
essential functions of his or her
position. This revision is consistent
with DOL’s final regulations.

Three organizations objected to
requiring an employee to conclude
FMLA leave taken for the birth or
placement of a child within 12 months
after the birth or placement. The
organizations recommended revising the
regulations to provide that an employee
must commence FMLA leave, but not
complete it, within 1 year of the birth
or placement. Section 6382(a) states that
the entitlement to leave for a birth or
placement for adoption or foster care
expires at the end of the 12-month
period beginning on the date of such
birth or placement. In addition, the
legislative history states that in cases of
birth or placement of a child, family
leave must be taken within 12 months
following the event. DOL, in its final
regulations, also upholds that FMLA
leave ‘““must conclude within one year of
the birth or placement.”

In the interim regulations,
§630.1203(c) provides that the 12-
month period of entitlement to FMLA
leave begins on the date an employee
first takes FMLA leave and continues for
12 months. In addition, § 630.1203(d)(1)
and (d)(2) provides that an employee
may begin FMLA leave prior to the date
of birth or placement for adoption or
foster care and that FMLA leave must be
concluded within 12 months after the
date of birth or placement.

An agency commented that these two
provisions read together may imply that
a new 12-month period with a new 12-
week entitlement cannot begin until 12
months after the date of the birth or
placement, even if the employee begins
FMLA leave prior to the date of birth or
placement. The agency believed this
provision could be discriminatory and
potentially in violation of the Pregnancy
Discrimination Act (Pub. L. 95-555,
October 31, 1978). Another agency
believed that the provisions covering
the entitlement to FMLA leave for a
birth or placement implied that the
employee may be entitled to more than
12 weeks of unpaid leave.

The legislative history clearly states
that it was not the committee’s intent to
require that FMLA leave because of a
birth or placement for adoption or foster
care begin on the date of the birth or
placement. Congress recognized that
employees may need to begin FMLA
leave prior to a birth or placement. At

the same time, 5 U.S.C. 6382(a)(2) states
that entitlement to a total of up to 12
workweeks of FMLA leave based on a
birth or placement expires at the end of
the 12-month period beginning on the
date of such birth or placement. The
result of combining these provisions is
that the time period in which an
employee may use FMLA leave because
of a birth or placement for adoption or
foster care may extend into a succeeding
12-month period.

For example, if an employee invokes
his or her entitlement to FMLA leave
before the birth or placement for
adoption or foster care, the 12-month
period begins on that date and ends 12
months later (e.g., June 2, 1996, through
June 1, 1997). In addition, the statutory
entitlement to FMLA leave for 1-year
after the actual birth or placement may
permit an employee to use some FMLA
leave in a second 12-month period for
the birth or placement (e.g., June 14,
1996, through June 13, 1997). The
second 12-month period begins
immediately after the expiration of the
first 12-month period. The employee
may use up to a total of 12 weeks of
FMLA leave during the first 12-month
period for the birth or placement.
During the second 12-month period, the
employee would be entitled to use
FMLA leave for care of the newborn or
adopted child but only for the time
period between the end of the first 12-
month period and the expiration of the
12-month period after the date of birth
or placement (e.g., June 2, 1997, through
June 13, 1997). During any 12-month
period an employee may use nho more
than 12 weeks of FMLA leave. The final
regulations have been clarified to state
that leave taken for the birth of a child
or placement for adoption or foster care
may begin prior to or on the actual date
of birth or placement.

Four commenters recommended
changes that would place limitations on
the rights of an employee under the
FMLA. One commenter suggested that
leave without pay not formally
requested under the FMLA, but granted
for purposes appropriate under the
FMLA, should count against the FMLA
entitlement, especially if the same
condition or situation prompted both
the non-FMLA and FMLA leave
requests. Another commenter stated that
a limitation should be placed on foster
care benefits because participating in
foster care programs may result in
individuals becoming foster care parents
for numerous children over the years.
The commenter believes this would
permit individuals to invoke FMLA
leave year after year, placing a terrible
hardship on the agency, especially
when such individuals are employed in

critical positions (e.g., health care
occupations). Finally, a commenter
expressed concern that an agency’s
missing could be disrupted seriously
because the beginning and ending dates
of the 12-month period of entitlement
would allow the “‘stacking” of FMLA
leave. The agency recommended
adopting a provision that would not
allow, or at least minimize, the
possibility of stacking one 12-week
period onto a second 12-week period.

The legislative history clearly states
that the 12 workweeks of unpaid leave
under the FMLA is a new entitlement in
addition to any annual leave, sick leave,
or other leave or compensatory time off
available to an employee. An employee
may choose to take FMLA leave in
combination with any other available
leave. However, an employee must
obtain approval and/or meet statutory
and regulatory requirements to take
additional leave or other periods of paid
time off. Under 5 U.S.C. 6382(a)(1)(b),
an employee is entitled to FMLA leave
for the placement of a son or daughter
with the employee for adoption or foster
care. This entitlement does not limit the
number of times an employee may
invoke FMLA leave for foster care.

Another commenter requested that
the regulations requiring the employee
to take only the amount of family leave
and medical leave that is necessary to
manage the circumstances that
prompted the need for FMLA leave
should not apply to a birth or adoption,
since these purposes should not be
limited to a subjective definition of
what is necessary. We believe an
employee must be responsible for taking
only the amount of family and medical
leave that is necessary for any of the
purposes for which FMLA leave may be
taken.

We have not adopted any of these
recommendations. We believe a leave
program built on open communication
between managers and employees
should alleviate many of the concerns
that have been expressed. The
regulations acknowledge that the
manager and the employee have
responsibilities and obligations in
preparing and planning for FMLA leave,
as well as in following procedures for
invoking and taking FMLA leave.

Three of the organizations and two
individual commenters were concerned
that many agencies have not fully
informed their employees of their
entitlements and responsibilities under
the FMLA. In addition, it is apparent
from the numerous telephone inquiries
and letters received by OPM that many
employees are not aware of the
provisions of the FMLA. In response, we
have clarified § 630.1203(g) to require
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agencies to inform employees of their
entitlements and responsibilities under
the FMLA. To meet this requirement,
agencies may wish to provide
employees access to the FMLA and
OPM’s implementing regulations or
agency policies or guidance on
implementing the FMLA. Also, agencies
may provide employees access to OPM’s
fact sheet and brochure, “Federal
Employee Entitlements Under the
Family and Medical Leave Act of 1993”
or “Family-Friendly Leave Policies for
Federal Employees.” These publications
are available on OPM’s Mainstreet and
PayPerNet electronic bulletin boards. In
addition, these final regulations will be
posted on OPM’s World Wide Web site
at www.opm.gov in the near future.
Consistent with all other Federal
leave programs and policies, an
employee who chooses to take leave
under the FMLA must initiate the action
to take such leave. Therefore, to
eliminate misunderstandings between
supervisors and employees,
§630.1203(b) has been clarified to state
that an employee must invoke his or her
entitlement to family and medical leave,
subject to the notification and medical
certification requirements in
8§ 630.1206 and 630.1207. An employee
may not retroactively invoke his or her
entitlement to leave under the FMLA for
a previous absence from work. The
legislative history establishes an intent
to authorize the use of leave “to be
taken’ under the FMLA on a
prospective basis. In addition, both the
law and OPM’s regulations require that
if the need for leave is foreseeable, the
employee must provide the employing
agency with not less than 30 days
notice, before the date the leave is to
begin, of the employee’s intention to
take family and medical leave. If the
need for leave is not foreseeable, the
employee must provide such notice as
is practicable. We believe the employee
remains responsible for providing his or
her agency as much notice as is
practicable to allow the agency ample
opportunity to plan the work during the
employee’s absence.

Intermittent Leave or Reduced Leave
Schedule

Section 630.1204(b) states that if an
employee takes leave intermittently or
on a reduced leave schedule for planned
medical treatment or recovery, the
agency may place the employee in an
available alternative position. A
commenter recommended that OPM add
that an alternative position is not
required to have duties that are
equivalent to those of the employee’s
original position. We agree and have

added this statement, consistent with
DOL’s final regulations.

Section 630.1204(f) has been clarified
to state that only the amount of leave
taken intermittently or on a reduced
leave schedule, as these terms are
defined in §630.1202, can be subtracted
from the total of 12 weeks of FMLA
leave available to the employee. This
will ensure that FMLA leave is
subtracted from the total 12-week
entitlement in the same increments that
it is taken, consistent with the revised
definition of “intermittent leave or
reduced leave schedule” in §630.1202.

Another commenter requested that
the term “reduced leave schedule’ be
changed to “reduced work schedule,”
because the hours of work are reduced
and supplemented by FMLA leave.
“Reduced leave schedule” is the term
used in the statute, and we do not
believe it is necessary to make this
change. ““Reduced leave schedule”
means a work schedule under which the
usual work per workday or workweek of
an employee is reduced. The number of
hours by which the daily or weekly tour
of duty is reduced are counted as FMLA
leave.

In response to numerous calls, we
restate that an employee must obtain
approval from his or her employing
agency to take FMLA leave on an
intermittent basis or reduced leave
schedule for the birth of a child or for
placement for adoption or foster care.

Substitution of Paid Leave

Section 630.1205(b)(1) states that an
employee may elect to substitute annual
or sick leave for unpaid leave under the
FMLA, ““consistent with current law and
regulations governing the granting and
use of annual and sick leave.” Three
organizations believe the legislative
history of the FMLA shows that
Congress intended that employees
would be entitled to substitute their
accrued or accumulated sick leave for
any or all of the 12 weeks of unpaid
FMLA leave to care for a family
member. Other commenters
recommended that unlimited sick leave
be allowed for bonding following
childbirth or adoption and for the care
of a family member.

Under 5 U.S.C. 6382(d), an employee
may elect to substitute ‘““accrued or
accumulated annual or sick leave” for
unpaid leave under the FMLA, “except
that nothing in this subchapter shall
require an employing agency to provide
paid sick leave in any situation in
which such employing agency would
not normally provide any such paid
leave.” On December 2, 1994, OPM
issued final regulations on the use of
sick leave for Federal employees (59 FR

62266). The final regulations expand the
use of sick leave by permitting most
full-time employees to use a total of up
to 104 hours (13 workdays) of sick leave
each leave year to provide care for a
family member as a result of physical or
mental illness; injury; pregnancy;
childbirth; or medical, dental, or optical
examination or treatment. In addition,
OPM issued interim and final
regulations on the use of sick leave for
adoption-related purposes (59 FR 62272
and 60 FR 26977). Under
§630.401(a)(6), sick leave may be used
for purposes relating to the adoption of
a child—e.g., appointments with
adoption agencies, court proceedings,
and required travel. Sick leave may be
granted for any period during which an
adoptive parent is ordered or required
by the adoption agency or by a court to
be absent from work to care for the
adopted child. However, sick leave may
not be used either by birth or adoptive
parents who voluntarily choose to be
absent from work to bond with a birth
or adopted child.

If an employee chooses to substitute
paid sick leave for unpaid leave under
the FMLA, he or she may do so, but
only in those situations where the use
of sick leave would otherwise be
permitted by law or regulation. OPM
has addressed comments on the issue of
unlimited substitution of sick leave for
unpaid leave under the FMLA in its
final sick leave regulations published on
December 2, 1994 (59 FR 62266), and
the final regulations on sick leave for
adoption published on May 22, 1995 (60
FR 26977). In addition, OPM agrees
with DOL’s assessment that the
legislative history does not support the
idea that Congress intended unlimited
substitution of paid sick leave for
unpaid leave under the FMLA. (Also,
see DOL’s final regulations published on
January 6, 1995 (60 FR 2180).) There is
nothing in the FMLA or its legislative
history that would allow agencies to
permit the use of paid sick leave for the
care of a family member in any situation
in which the agency would not
otherwise permit the use of such paid
sick leave.

Several commenters requested
additional clarification on the
substitution of paid leave for leave
without pay under the FMLA.
Specifically, the commenters questioned
whether the substitution of paid leave
can be done retroactively and whether
an agency may deny an employee’s
request to substitute annual leave for
leave without pay.

The substitution of paid leave must be
consistent with current law and
regulations for granting and using
annual and sick leave. Once an
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employee has invoked his or her
entitlement to FMLA leave and has
provided all the necessary notifications
and certifications for agency approval,
an agency may not deny an employee’s
request to substitute annual leave.
However, an employee cannot substitute
any more annual leave than he or she
has available. Likewise, an agency may
not deny the employee’s request to
substitute sick leave if the use of sick
leave is consistent with current law and
regulations.

The right to substitute paid leave for
leave without pay under the FMLA
applies only to leave that is to be taken
in the future. The legislative history
provides an intent to authorize the use
of leave ““to be taken” under the FMLA.
Therefore, the substitution of paid leave
for unpaid FMLA leave can be
accomplished only on a prospective
basis. Section 630.1205(e) has been
clarified to state than an employee who
has invoked his or her entitlement to
FMLA leave may not retroactively
substitute paid leave for any leave
without pay previously taken under the
FMLA.

Several commenters requested an
explanation of the relationship between
the FMLA and the voluntary leave
transfer and leave bank programs. We
provide the following example:

Example: An employee invokes his
entitlement to FMLA leave as a result of a
medical emergency. The employee does not
have any paid leave available and therefore
applies for donated leave under his agency’s
leave transfer program. Approximately 2—-3
weeks later, the employee is approved as a
leave recipient and receives donated annual
leave. Under the voluntary leave transfer and
leave bank programs, the employee may
retroactively substitute paid leave for leave
without pay beginning on the date the
emergency began, consistent with
§§630.906(d) and 630.1009(d). The 12-month
period and the 12-week entitlement to leave
under the FMLA begins on the date the
employee first invoked FMLA leave. The
employee receives the benefits and
protections of both the FMLA and the
voluntary leave transfer program
simultaneously.

A commenter stated that an agency
should be allowed to apply the same
requirements for requesting annual and
sick leave to requests for leave under the
FMLA; e.g., agency policy may require
medical certification for sick leave of
more than 6 weeks to be used in
connection with a pregnancy. Section
630.1207 already permits an agency to
request a medical certification for the
serious health condition of the
employee—e.g., pregnancy or illnesses
related to pregnancies. Therefore, we do
not believe additional changes are
needed.

In its final regulations, DOL addressed
the issue of permitting the substitution
of compensatory time off under the Fair
Labor Standards Act (FLSA) for unpaid
leave under the FMLA. DOL stated that
the use of compensatory time off is
severely restricted under the FLSA in
ways that are not compatible with the
substitution of paid leave provisions
under the FMLA. Compensatory time off
is not a form of accrued paid leave
mentioned in the FMLA or legislative
history for purposes of substitution of
leave. Rather, it is an alternative form of
payment for overtime hours worked. An
agency’s right to deny an employee’s
request for compensatory time off under
the FLSA, if it would be unduly
disruptive to the agency’s operations, is
inconsistent with the provision in the
FMLA authorizing the employee to elect
to substitute paid leave for unpaid leave
under the FMLA. An agency may not
simultaneously charge the FLSA
compensatory time hours taken against
the employee’s separate FMLA leave
entitlement. DOL states that ““to do so
would amount to charging (debiting)
two separate entitlements for a single
purpose.”

We believe DOL’s argument applies to
any compensatory time off earned under
5 U.S.C. 5543. Similarly, we believe this
restriction should also apply to any
credit hours accrued under a flexible
work schedule under 5 U.S.C. 6122.
Therefore, §630.1205 has been revised
to state that only annual leave, sick
leave, and advanced annual leave and
sick leave may be substituted for leave
without pay under the FMLA. An
employee may continue to use earned
compensatory time off and credit hours
in addition to his or her entitlement to
leave under the FMLA.

Notice of Leave

Section 630.1206(d) of the interim
regulations provides that when leave is
foreseeable, and the employee fails to
give 30 days’ notice with no reasonable
excuse for the delay of notification, the
agency may delay the taking of FMLA
leave until at least 30 days after the date
the employee provides notice of his or
her need for FMLA leave. Three
organizations believe an agency should
be allowed to penalize an employee
only if the agency has been adversely
affected. This is to guard against
employers denying leave on mere
technicalities and penalizing employees
for failure to give timely notice.

The legislative history states that an
employee who intends to take leave for
the birth or placement of a child shall
provide 30 days’ notice, or such notice
as is practicable, of his or her intention
to take such leave. If the employee

intends to take leave to care for a family
member with a serious health condition,
the employee, subject to the approval of
the health care provider, must make a
reasonable effort to schedule treatment
so as not to unduly disrupt the
operations of the agency and must
provide 30 days notice, or such notice
as is practicable, of his or her intention
to take such leave.

Congressional intent clearly indicates
that the responsibility to give notice
abides with the employee, and with
that, the accountability for fulfilling the
notification requirement. DOL has
stated, “[A]s this is an affirmative
responsibility of the employee it would
be inappropriate to require the employer
to show any prejudice resulting from an
employee’s failure to provide adequate
notice.”

Another organization believes strict
interpretation of the regulation would
result in undue hardships for employees
in circumstances where leave must be
taken sooner than 30 days after the date
of notification, without regard to
whether the need for leave is
foreseeable. The commenter
recommended mandatory exceptions
from the waiting requirement in
circumstances where leave cannot
reasonably be delayed for 30 days.

We believe the regulations already
accommodate situations in which 30
days notice for unforeseen medical
emergencies is not possible. In cases
where leave is foreseeable, we believe it
is appropriate to require an employee to
provide notice 30 days prior to the date
leave is to begin or such notice as is
practicable. Therefore, the regulations
have not been revised.

A commenter requested that
employees to required to keep
supervisors informed of their intentions
on the kinds and amounts of leave
planned if extended absence is likely
either before or after beginning FMLA
leave. The regulations require a 30-day
notice of intent to take FMLA leave and
allow an agency to require an employee
to report periodically on his or her
status and intention to return to work.
Also, the regulations allow agencies to
require periodic recertification of a
serious health condition. We do not
believe any additional requirements are
necessary.

Section 630.1206(c) requires that if
the need for leave is not foreseeable and
an employee cannot provide 30 days
notice, he or she must provide notice
within a reasonable period of time
appropriate to the circumstances
involved. One commenter suggested
that a time limit for such notification be
established similar to the time limit set
by DOL—i.e., 1 or 2 working days after
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learning of the need for leave. Agencies
are responsible for the administration of
the FMLA and may establish such time
limitations in their agency policies.
Therefore, the regulations have not been
changed.

An agency requested guidance on the
appropriate documentation to support a
request for FMLA leave for a birth,
adoption, or foster care. Section
630.1206(f) has been revised to permit
agencies to require an employee to
provide evidence that is
administratively acceptable to the
agency in support of his or her intent to
use FMLA leave for the birth of a child
or placement of a child for adoption or
foster care.

Medical Certification

A commenter asked what information
may be submitted for the medical
certification to be considered sufficient
to justify leave taken under the FMLA.
Section 6838 of title 5, United States
Code, lists what information is
sufficient in determining the
appropriateness of the medical
certification. The law also provides for
action to be taken if an agency doubts
the validity of the certification by
permitting agencies to request a second
and a third opinion. To prevent a
stalemate from happening, the opinion
of the third health care provider is
deemed binding. To assist agencies and
employees, OPM’s regulations have
been revised to permit a health care
provider representing the agency to
contact the health care provider of the
employee, with the employee’s
permission, to clarify medical
information pertaining to the condition.
The information on the medical
certification must relate only to the
serious health condition for which the
current need for family and medical
leave exists. No additional personal or
confidential information may be
requested. This is consistent with DOL’s
regulations.

An agency objected to OPM’s
exception in §630.1207(d), which
permits an agency to designate, for the
second opinion, a health care provider
employed or under the administrative
oversight of the agency in areas where
access to health care is extremely
limited. This provision is an important
and reasonable alternative in rural areas
and overseas locations where it may be
extremely difficult to locate a health
care provider that is not employed or
under the administrative oversight of
the agency. However, an agency’s
suggestion that, given tight budgets, it
would be reasonable to permit agencies
to use a health care provider with whom
the agency had developed a relationship

cannot be adopted because such a
change is prohibited by law. Permitting
an agency to designate for the second
opinion a health care provider
employed or under the administrative
oversight of the agency in areas where
access to health care is extremely
limited is consistent with DOL’s
regulations.

Other commenters stated that the
guidance presented in OPM’s
Supplementary Information on
provisional leave was incorrect in
stating that if an employee does not
submit the required medical
certification, an agency should charge
the employee’s appropriate paid leave
account. In the Supplementary
Information, OPM was restating
guidance from the legislative history.
Section 630.1207(h) specifically states
that if an employee is unable to provide
the requested medical certification after
leave has commenced, the agency may
charge the employee as absent without
leave (AWOL) or allow the employee to
request that the provisional leave be
charged as leave without pay or to the
employee’s annual and/or sick leave
account, as appropriate.

A commenter questioned the need to
provide information to the health care
provider on the essential functions of
the employee’s position. Although
appropriate in some cases, the
commenter stated that, in many
instances, the need for leave will be
based on an employee’s need for
treatment or continuous medical
supervision and not on his or her
inability to perform the essential
functions of the position. We believe the
health care provider must first
determine that the condition or illness
qualifies as a serious health condition.
Secondly, the health care provider must
be aware of the essential functions of
the employee’s position in order to
make a determination that if treatment
or supervision is not provided, the
employee cannot perform the essential
functions of his or her position. If an
employee must be absent from work to
receive medical treatment for a serious
health condition, the employee is
considered to be unable to perform the
essential functions of the position
during the absence for treatment.

The regulations require that the
written medical certification include the
date the serious health condition
commenced, the probable duration of
the serious health condition, and the
appropriate medical facts within the
knowledge of the health care provider.
However, in the situations described,
the dates of treatment and duration are
unknown. In response to these
comments, we have revised the

regulations to permit the health care
provider to specify that the serious
health condition is a chronic or
continuing condition with an unknown
duration. The health care provider must
also specify whether the patient is
currently incapacitated and the likely
duration and frequency of episodes of
incapacity.

Section 630.1207(i) has been revised
to provide that an agency may waive the
requirement for an initial medical
certification in a subsequent 12-month
period if leave for a serious health
condition is for the same chronic or
continuing condition. Also, the
regulations have been revised to
stipulate that for most serious health
conditions (excluding pregnancy,
chronic conditions, or permanent or
long-term conditions under the
continuing supervision of a health care
provider), if the health care provider has
specified on the medical certification a
minimum duration of the period of
incapacity, the agency may not request
recertification until that minimum
duration has passed. Section 630.1207(i)
continues to permit agencies to require
more frequent medical recertification if
an employee requests that the original
leave period be extended, the
circumstances described in the original
medical certification have changed
significantly, or the agency receives
information that casts doubt upon the
continuing validity of the medical
certification. These revisions are
consistent with DOL’s final regulations.

A commenter suggested that OPM
incorporate DOL’s provision that an
employee must submit a medical
certification within the time frame set
by the employer (i.e., allowing at least
15 days for an employee to do so). We
believe the establishment of time
limitations is at an agency’s discretion.
Therefore, this change was not made.

Four agencies requested that OPM
develop a standardized, user-friendly
medical certification form that can be
used Governmentwide. Three
organizations recommended that OPM
not adopt DOL’s medical certification
form because it is unnecessarily detailed
and confusing. In the Supplementary
Information accompanying its interim
regulations, OPM suggested that
agencies use DOL’s medical certification
form or develop their own form for
obtaining medical certification from a
health care provider. DOL has
extensively revised its medical
certification form. The new form design
is easier to use. Agencies have had
experience using DOL’s medical
certification form or their own medical
certification form for more than 3 years.
We do not believe it would be cost-
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effective to develop a duplicate medical
certification form for use by Federal
agencies. We will, however, make the
DOL medical certification form
available to agencies on OPM electronic
bulletin boards. OPM Mainstreet may be
reached on (202) 606—4800, and
PayPerNet may be reached on (202)
606-2675. The medical certification
form will also be posted on OPM’s
World Wide Web site at www.opm.gov.

Protection of Employment and Benefits

One commenter recommended that
the regulations include a statement that
restoration to an ‘“‘equivalent position”
does not extend to intangible,
unmeasurable aspects of the job, such as
perceived loss of potential for future
promotional opportunities.” We agree
that an “equivalent position” does not
extend to intangible, unmeasurable
aspects of the job and have revised
§630.1208(b)(5) to include this
statement. However, additional
clarification may be needed. There may
be significant aspects of a previous
position that an “equivalent position”
must retain—e.g., if the previous
position was a supervisory or team
leader position or had an established
career ladder. Although an “equivalent
position” must have the same career-
ladder promotion potential, an
employee returning from FMLA leave
enjoys no greater privileges or
protections than other employees and
must still meet the agency’s
requirements for receiving a promotion.

Several commenters asked for
clarification and guidance in dealing
with probationary employees, adverse
actions, and performance-based actions
and questioned whether agencies can
proceed with such actions if an
employee invokes FMLA leave.

If an employee is in an LWOP status
during the probationary period, the
probationary period will be extended by
the amount of LWOP in excess of 22
days. Therefore, depending upon the
duration of the LWOP, the length of an
employee’s probationary period could
be extended by the FMLA leave. If so,
the employee would still be in a
probationary status upon his or her
return to work. However, an employee
who invokes his or her entitlement to
leave under the FMLA is not protected
from termination during probation if the
agency decides to terminate the
individual’s employment during
probation. For example, if an agency
notified a probationary employee with
10 months of service that he or she was
to be removed due to misconduct, and
the employee invoked his or her FMLA
entitlement, the agency would not need
to wait until the FMLA leave was

exhausted (and the employee completed
probation) before taking action.

Pending adverse actions or
performance-based actions may be taken
and made effective even if the employee
is taking FMLA leave. For example, if an
employee was unsuccessful in
improving his or her performance
during an opportunity period to
improve and invoked his FMLA
entitlement immediately following the
opportunity period, the agency may
issue the proposal and decision notices
for removal based on unacceptable
performance and effect the action just as
if normally would. There is no
obligation to wait until the employee
has returned from FMLA leave in order
to proceed with an otherwise valid
adverse or performance-based action. Of
course, agencies cannot remove or
otherwise discipline an employee based
on his or her use of leave under the
FMLA.

In response to the comments and
numerous inquiries on the appropriate
application of the FMLA in these
matters, § 630.1208(k) has been added to
state that an employee’s request for and/
or use of leave under the FMLA does
not prevent an agency from taking
appropriate action under 5 CFR part 432
or 5 part CFR 752. Also it remains the
case that an employee who invokes his
or her entitlement to FMLA leave is not
immune from the impact of a reduction
in force before, during, or after the
period of FMLA leave.

Medical Certification to Return to Work

OPM received written and telephone
comments from several agencies that
advocated requiring medical
certification to return to work when an
employee’s serious health condition
represented a danger to the employee or
coworkers. The commenters strongly
objected to OPM’s interim regulations
limiting medical certification to return
to work only to those employees who
occupy a position that has medical
standards or physical requirements. The
agencies believe this restriction is in
conflict with 5 U.S.C. 6384(d). In
addition, an agency commented that in
any other situation where there is a
guestion as to whether an employee’s
presence at work may present a danger
to the employee or to others, or when
an employee appears to be too ill to
work, management has the right to
request medical documentation to
ascertain whether it is appropriate to
allow the employee to return to work.
The agency does not believe the intent
of the FMLA is to relieve management
of this right.

Section 6384(d) of title 5 states, “As
a condition of restoration * * *, the

employing agency may have a uniformly
applied practice or policy that requires
each such employee to receive
certification from the health care
provider of the employee that the
employee is able to resume work.”” After
careful analysis and review of the law
and legislative history, OPM agrees that
Congress intended to provide agencies
the authority to establish a uniform
policy to require medical certification to
return to work from each employee who
invokes FMLA leave for his or her own
serious health condition. Therefore,
§630.1208(h) has been revised to permit
agencies to establish a uniformly
applied practice or policy that covers all
similarly-situated employees (e.g., same
occupation, same serious health
condition, or same duration of absence
from work) to obtain medical
certification from the health care
provider of the employee that the
employee is able to perform the
essential functions of his or her
position. The information on the
medical certification to return to work
must relate only to the serious health
condition for which FMLA leave was
taken.

The statute permits an agency to
require an employee to provide medical
certification from his or her health care
provider that the employee is able to
resume work. In most circumstances, an
agency must return to work an
employee who has provided a
completed medical certification. An
agency may not require a second or
third opinion on the medical
certification to return to work. If an
employee submits medical certification
but an agency believes that the
employee is not fully recovered when
he or she returns to work, may be a
danger to himself or herself or others, or
is a disruptive force in the worksite, the
agency may take action under 5 CFR
part 752 or other appropriate authority.
If the agency believes that additional
medical documentation would be
helpful in determining appropriate
action, the agency may offer a medical
or psychiatric examination under 5 CFR
339.302.

If an employee returns to work
without the required documentation, an
agency may delay the return of an
employee until acceptable medical
certification is provided. During this
period of delay, an agency may grant the
employee’s request for appropriate
leave. If the employee refuses to request
leave until the medical certification is
provided, or does not provide the
required medical certification, the
agency may use the procedures
provided under 5 CFR part 752 to place
the employee on enforced leave,
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suspend the employee, or remove the
employee, as appropriate.

One commenter disagreed with
OPM’s requirement that agencies notify
employees before leave commences of
the employee’s obligation to provide
medical certification to return to work.
The agency noted that this requirement
under the FMLA is not appropriate
where employees are already on a
standing notice that all absences due to
illness of a certain duration will require
a medical certification to return to work.
The statute and legislative history
specify the medical certification that
may be required under the FMLA. If an
agency’s policy requiring medical
certification, including certification to
return to duty, is more stringent than
that required under the FMLA, the
agency may not apply its own policy to
an employee invoking leave under the
FMLA. However, to accommodate
situations in which the need for leave is
not foreseeable—e.g., a medical
emergency—§ 630.1208(i) has been
revised to state that an agency must
notify an employee of the requirement
to provide medical certification to
return to work before the leave
commences, or to the extent practicable
in emergency medical situations.

A commenter objected to the
requirement that the agency must pay
for the medical certification to return to
work. Since the request for medical
certification to return to work is at the
discretion and direction of the agency,
the agency assumes the responsibility to
pay for the expenses.

Relationship to Other Entitlements

Nothing in the FMLA modifies or
affects any Federal law prohibiting
discrimination on the basis of race,
religion, color, national origin, sex, age,
or disability. An agency must comply
with whichever statute provides the
greater rights to the employee.

For example, in the case of an
employee with a serious health
condition under the FMLA who is also
qualified individual with a disability
under the Rehabilitation Act of 1973 (29
U.S.C. 701 et seq.), the FMLA and the
Rehabilitation Act are to be applied
simultaneously and in a manner that
assures the most generous provisions of
both Acts for the employee. Satisfying
the requirements under the FMLA by
granting 12 weeks of leave and restoring
the employee to the same or equivalent
position does not absolve an agency of
any potential responsibilities to that
employee under the Rehabilitation Act.

If an employee is a qualified
individual with a disability under the
Rehabilitationn Act, the agency must
make reasonable accommodations, etc.,

barring undue hardship. The Equal
Employment Opportunity Commission
has advised DOL that employers may
consider FMLA leave already taken
when deciding whether granting leave
in excess of 12 weeks as an
accommodation under the
Rehabilitation Act poses an undue
hardship. This does not mean, however,
that more than 12 weeks of leave
automatically poses an undue hardship
under the Rehabilitation Act. Agencies
must apply the full undue hardship
analysis under the Rehabilitation Act to
each individual case to determine
whether leave in excess of 12 weeks
poses an undue hardship.

An employee’s right to be returned to
the same or equivalent position under
the FMLA applies to the position held
at the time the employee commences
FMLA leave. If an employee is unable
to perform the essential functions of the
same or equivalent position because of
a disability, even with reasonable
accommodation, the Rehabilitation Act
may require the agency to make a
reasonable accommodation when the
employee returns. An agency may not
change the essential functions of an
employee’s position in order to deny an
employee’s rights under the FMLA.
However, an employee may voluntarily
accept an alternative position (e.g.,
“light-duty” position) rather than use
leave under FMLA. Additional
questions on the Rehabilitation Act
should be addressed to the Equal
Employment Opportunity Commission.

An employee may receive workers’
compensation and be absent from work
due to an on-the-job illness or injury
that also qualifies as a serious health
condition under the FMLA. The absence
on workers’ compensation and FMLA
leave may run concurrently. At some
point, the health care provider
managing care pursuant to the workers’
compensation injury may certify that
the employee is able to return to work
in a “light duty” position. If the agency
offers such a position, the employee is
permitted, but not required, to accept
the position. If the employee refuses the
offer, the employee may no longer
qualify for payments under the workers’
compensation program, but the
employee is entitled to continue on
unpaid FMLA leave up to a total of 12
administrative workweeks as long as the
employee is affected by a serious health
condition that makes the employee
unable to perform the essential
functions of his or her position. If the
employee returning from the workers’
compensation injury is a qualified
individual with a disability, he or she
has certain rights under the
Rehabilitation Act. For additional

information on workers’ compensation
benefits, agencies are encouraged to
contact the Office of Workers’
Compensation, Department of Labor.

Federal Employees Health Benefits
Program

OnJuly 22, 1996, OPM issued interim
regulations in the Federal Register (61
FR 37807) that reorganized 5 CFR
890.502 (Employee withholdings and
contributions) and made conforming
changes in the paragraph on direct
payment of premiums during periods of
LWOP status in excess of 365 days. The
conforming changes were based on
policy changes previously published in
the Federal Register. On December 27,
1994, OPM issued final regulations in
the Federal Register that delegated from
OPM to Federal agencies the authority
to reconsider disputes about coverage
and enrollment issues. On June 1, 1995,
OPM issued final regulations in the
Federal Register that eliminated the
requirement for the use of certified mail,
return receipt requested, when notifying
certain enrollees that their enrollment
will be terminated because of
nonpayment of premiums unless the
payments is received within 15 days.
The interim regulations published on
July 22, 1996, reflected both of these
policy changes, and the pertinent
paragraph is reproduced in these final
regulations.

Greater Leave Entitlement

Some commenters asked about the
effect of FMLA on current agency leave
policies and collective bargaining
agreements—e.g., whether leave under
the FMLA is considered to be the
minimum within the labor-management
agreement or is in addition to an
existing contract provision already
available through the labor-management
agreement. Agencies must observe any
employment policies or collective
bargaining agreements that provide
greater family or medical leave rights to
employees than those established under
the FMLA. Conversely, the rights
established by the Act may not be
diminished by any agency leave policies
or collective bargaining agreement.
However, nothing in the FMLA prevents
an agency from amending existing leave
and entitlement benefit programs,
provided the changes comply with the
FMLA. We have revised §630.1210(a) to
clarify this point.

One commenter suggested adding
references to *‘reasonable
accommodation” and *‘offers of
assignment” to §630.1210(d). Since the
intent of §630.1210(d) is to cover all
possible discriminatory acts, we believe
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a broad statement is required, such as is
currently provided in §630.1210(d)—
i.e., “any Federal law prohibiting
discrimination.” Nonetheless, the
FMLA is not intended to modify or
affect the Rehabilitation Act of 1973, as
amended.

Other Changes

On December 29, 1995, OPM issued
final regulations to revise the format of
certain regulatory provisions in title 5,
United States Code, relating to Federal
employees’ compensation so that all
definitions of terms are listed in
alphabetical order, consistent with the
format preferred by the Office of the
Federal Register. In these regulations,
the designation for paragraph (a) of
§630.201 was removed, and the
paragraph was erroneously placed
within the alphabetical listing. We have
reinstated paragraph (a) and in
paragraph (b) listed the definitions that
pertain to subparts B through G of part
630.

Section 630.401(3) has been revised to
permit the use of sick leave by an
employee to provide care for a family
member who is incapacitated as the
result of physical or mental illness,
injury, pregnancy, or childbirth or who
receives medical, dental, or optical
examination or treatment. The purpose
of this change is to clarify the
circumstances in which an employee is
entitled to use sick leave.

In addition, we are adding
§630.911(h) and §630.1010(d) to the
Voluntary Leave Transfer and Voluntary
Leave Bank regulations to make it clear
that when a leave recipient elects to buy
back annual leave as a result of a claim
for an employment-related injury
approved by the Office of Workers’
Compensation Programs (OWCP), and
the annual leave was leave donated
under the voluntary leave transfer or
leave bank programs, the amount of
annual leave brought back by the leave
recipient must be restored to the leave
donor or returned to the leave bank as
provided in §630.911 and § 630.1010.
We are also using this opportunity to
make a clarifying amendment to
§630.1210(c) and correct typographical
and grammatical errors in § 630.905 and
§630.907(d)(2) respectively.

Reports and Records

We received many requests from
agencies to revise the SF-71,
Application for Leave, and the SF-1150,
Record of Leave Data. As a result, OPM
has established an interagency working
group that has volunteered to assist in
revising the leave forms. This work is in
progress. We will provide agencies
information on the availability of any

revised leave forms through OPM’s
electronic bulletin boards and OPM’s
World Wide Web site at www.opm.gov.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities,
since it applies only to Federal
employees and agencies.

List of Subjects
5 CFR Part 630

Government employees.
5 CFR 890

Administrative practice and
procedure, Government employees,
Health facilities, Health insurance,
Health professions, Hostages, Iraq,
Kuwait, Lebanon, Reporting and
recordkeeping requirements,
Retirement.

U.S. Office of Personnel Management.
James B. King,
Director.

Accordingly, the interim rule
amending parts 630 and 890 of title 5 of
the Code of Federal Regulations, which
was published at 58 FR 39596, is
adopted as a final rule with the
following changes:

PART 630—ABSENCE AND LEAVE

1. The authority citation for part 630
continues to read as follows:

Authority: 5 U.S.C. 6311; §630.301 also
issued under Pub. L. 103-356, 108 Stat. 3410;
§630.303 also issued under 5 U.S.C. 6133(a);
§8630.306 and 630.308 also issued under 5
U.S.C. 6304(d)(3), Pub. L. 102-484, 106 Stat.
2722, and Pub. L. 103-337, 108 Stat. 2663;
subpart D also issued under Pub. L. 103-329,
108 Stat. 2423; §630.501 and subpart F also
issued under E.O. 11228, 30 FR 7739, 3 CFR,
1974 Comp., p. 163; subpart G also issued
under 5 U.S.C. 6305; subpart H also issued
under 5 U.S.C. 6326; subpart | also issued
under 5 U.S.C. 6332, Pub. L. 100-566, 102
Stat. 2834, and Pub. L. 103-103, 107 Stat.
1022; subpart J also issued under 5 U.S.C.
6362, Pub. L. 100-566, and Pub. L. 103-103;
subpart K also issued under Pub. L. 102-25,
105 Stat. 92; and subpart L also issued under
5 U.S.C. 6387 and Pub. L. 103-3, 107 Stat.
23.

Subpart B—Definitions and General
Provisions for Annual and Sick Leave

2. Section 630.201 is revised to read
as follows:

§630.201 Definitions.

(a) In section 6301(2)(iii) of title 5,
United States Code, the term temporary
employee engaged in construction work
at an hourly rate means an employee
hired on a temporary basis solely for the
purpose of work on a specific
construction project and paid on an
hourly rate.

(b) In subparts B through G of this
part:

Accrued leave means the leave earned
by an employee during the current leave
year that is unused at any given time in
that year.

Accumulated leave means the unused
leave remaining to the credit of an
employee at the beginning of the leave
year.

Employee means an employee to
whom subchapter | of chapter 63 of title
5, United States Code, applies.

Family member means the following
relatives of the employee:

(1) Spouse, and parents thereof;

(2) Children, including adopted
children and spouses thereof;

(3) Parents;

(4) Brothers and sisters, and spouses
thereof; and

(5) Any individual related by blood or
affinity whose close association with the
employee is the equivalent of a family
relationship.

Health care provider has the meaning
given that term in § 630.1202.

Leave year means the period
beginning with the first day of the first
complete pay period in a calendar year
and ending with the day immediately
before the first day of the first complete
pay period in the following calendar
year.

Medical certificate means a written
statement signed by a registered
practicing physician or other
practitioner certifying to the
incapacitation, examination, or
treatment, or to the period of disability
while the patient was receiving
professional treatment.

Uncommon tour of duty means a tour
of duty that exceeds 80 hours of work
in a biweekly pay period, including
hours of actual work plus hours in a
standby status for which the employee
is compensated by annual premium pay
under 5 U.S.C. 5545(c)(1) and part 550
of this chapter.

United States means the several States
and the District of Columbia.

Subpart D—Sick Leave

3. In §630.401, paragraph (a)(3) is
revised to read as follows:

§630.401 Grant of sick leave.
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(3) Provides care for a family member
who is incapacitated as the result of
physical or mental illness, injury,
pregnancy, or childbirth or who receives
medical, dental or optical examination
or treatment;

* * * * *

Subpart I—Voluntary Leave Transfer
Program

§630.905 [Amended]

4. In 8630.905, paragraph (c) is
amended by removing the term party-
time and inserting in its place part-time.

5. In §630.907, paragraph (d)(2) is
revised to read as follows:

§630.907 Accrual of annual and sick
leave.
* * * * *

(d)* * *

(2) The employee shall continue to
accrue annual leave while in a shared
leave status to the extent necessary for
the purpose of reducing any
indebtedness caused by the use of
annual leave advanced at the beginning
of the leave year.

* * * * *

6. In §630.911, paragraph (h) is added
to read as follows:

8§630.911 Restoration of transferred
annual leave.
* * * * *

(h) If a leave recipient elects to buy
back annual leave as a result of claim for
an employment-related injury approved
by the Office of Workers’ Compensation
Programs under 20 CFR 10.202 and
10.310, and the annual leave was leave
transferred under § 630.906, the amount
of annual leave bought back by the leave
recipient shall be restored to the leave
donor(s).

Subpart J—Voluntary Leave Bank
Program

7.1n §630.1010, paragraph (d) is
added to read as follows:

§630.1010 Termination of medical
emergency.
* * * * *

(d) If a leave recipient elects to buy
back annual leave as a result of a claim
for an employment-related injury
approved by the Office of Workers’
Compensation Programs under 20 CFR
10.202 and 10.310, the amount of
annual leave withdrawn from the leave
bank that is bought back by the leave
recipient shall be restored to the leave
bank.

Subpart L—Family and Medical Leave

8.In §630.1201, paragraphs
(b)(1)(ii)(B) and (b)(3)(i) are revised to
read as follows:

§630.1201 Purpose, applicability, and
administration.
* * * * *

b * * *

(1)* * *

(”)* * *

(B) An employee in the Veterans
Health Administration of the
Department of Veterans Affairs who is
appointed under section 7401(1) of title
38, United States Code.

* * * * *
3 * X *

(i) An employee in the Veterans
Health Administration of the
Department of Veterans Affairs who is
appointed under section 7401(1) of title
38, United States Code, shall be
governed by the terms and conditions of
regulations prescribed by the Secretary
of Veterans Affairs;

* * * * *

9. In §630.1202, the definition of
Continuing treatment by a health care
provider is removed; the definition of
Incapacity is added in alphabetical
order, and the definitions of Essential
functions, Foster care, Health care
provider, Intermittent leave or leave
taken intermittently, Parent, Serious
health condition, Son or daughter, and
Spouse are revised to read as follows:

§630.1202 Definitions.
* * * * *

Essential functions means the
fundamental job duties of the
employee’s position, as defined in 29
CFR 1630.2(n). An employee who must
be absent from work to receive medical
treatment for a serious health condition
is considered to be unable to perform
the essential functions of the position
during the absence for treatment.

* * * * *

Foster care means 24-hour care for
children in substitution for, and away
from, their parents or guardian. Such
placement is made by or with the
agreement of the State as a result of a
voluntary agreement by the parent or
guardian that the child be removed from
the home, or pursuant to a judicial
determination of the necessity for foster
care, and involves agreement between
the State and foster family to take the
child. Although foster care may be with
relatives of the child, State action is
involved in the removal of the child
from parental custody.

Health care provider means—

(1) A licensed Doctor of Medicine or
Doctor of Osteopathy or a physician

who is serving on active duty in the
uniformed services and is designated by
the uniformed service to conduct
examinations under this subpart;

(2) Any health care provider
recognized by the Federal Employees
Health Benefits Program or who is
licensed or certified under Federal or
State law to provide the service in
question;

(3) A health care provider as defined
in paragraph (2) of this definition who
practices in a country other than the
United States, who is authorized to
practice in accordance with the laws of
that country, and who is performing
within the scope of his or her practice
as defined under such law;

(4) A Christian Science practitioner
listed with the First Church of Christ,
Scientist, in Boston, Massachusetts; or

(5) A Native American, including an
Eskimo, Aleut, and Native Hawaiian,
who is recognized as a traditional
healing practitioner by native traditional
religious leaders who practices
traditional healing methods as believed,
expressed, and exercised in Indian
religions of the American Indian,
Eskimo, Aleut, and Native Hawaiians,
consistent with Public Law 95-314,
August 11, 1978 (92 Stat. 469), as
amended by Public Law 103-344,
October 6, 1994 (108 Stat. 3125).

* * * * *

Incapacity means the inability to
work, attend school, or perform other
regular daily activities because of a
serious health condition or treatment for
or recovery from a serious health
condition.

Intermittent leave or leave taken
intermittently means leave taken in
separate blocks of time, rather than for
one continuous period of time, and may
include leave periods of 1 hour to
several weeks. Leave may be taken for
a period of less than 1 hour if agency
policy provides for a minimum charge
for leave of less than 1 hour under
§630.206(a).

* * * * *

Parent means a biological parent or an
individual who stands or stood in loco
parentis to an employee when the
employee was a son or daughter. This

term does not include parents “in law.”
* * * * *

Serious health condition. (1) Serious
health condition means an illness,
injury, impairment, or physical or
mental condition that involves—

(i) Inpatient care (i.e., an overnight
stay) in a hospital, hospice, or
residential medical care facility,
including any period of incapacity or
any subsequent treatment in connection
with such inpatient care; or
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(ii) Continuing treatment by a health
care provider that includes (but is not
limited to) examinations to determine if
there is a serious health condition and
evaluations of such conditions if the
examinations or evaluations determine
that a serious health condition exists.
Continuing treatment by a health care
provider may include one or more of the
following—

(A) A period of incapacity of more
than 3 consecutive calendar days,
including any subsequent treatment or
period of incapacity relating to the same
condition, that also involves—

(1) Treatment two or more times by a
health care provider, by a health care
provider under the direct supervision of
the affected individual’s health care
provider, or by a provider of health care
services under orders of, or on referral
by, a health care provider; or

(2) Treatment by a health care
provider on at least one occasion which
results in a regimen of continuing
treatment under the supervision of the
health care provider (e.g., a course of
prescription medication or therapy
requiring special equipment to resolve
or alleviate the health condition).

(B) Any period of incapacity due to
pregnancy, or for prenatal care, even if
the affected individual does not receive
active treatment from a health care
provider during the period of incapacity
or the period of incapacity does not last
more than 3 consecutive calendar days.

(C) Any period of incapacity or
treatment for such incapacity due to a
chronic serious health condition that—

(1) Requires periodic visits for
treatment by a health care provider or
by a health care provider under the
direct supervision of the affected
individual’s health care provider,

(2) Continues over an extended period
of time (including recurring episodes of
a single underlying condition); and

(3) May cause episodic rather than a
continuing period of incapacity (e.g.,
asthma, diabetes, epilepsy, etc.). The
condition is covered even if the affected
individual does not receive active
treatment from a health care provider
during the period of incapacity or the
period of incapacity does not last more
than 3 consecutive calendar days.

(D) A period of incapacity which is
permanent or long-term due to a
condition for which treatment may not
be effective. The affected individual
must be under the continuing
supervision of, but need not be
receiving active treatment by, a health
care provider (e.g., Alzheimer’s, severe
stroke, or terminal stages of a disease).

(E) Any period of absence to receive
multiple treatments (including any
period of recovery) by a health care

provider or by a provider of health care
services under orders of, or on referral
by, a health care provider, either for
restorative surgery after an accident or
other injury or for a condition that
would likely result in a period of
incapacity or more than 3 consecutive
calendar days in the absence of medical
intervention or treatment (e.g.,
chemotherapy/radiation for cancer,
physical therapy for severe arthritis,
dialysis for kidney disease).

(2) (Serious health condition does not
include routine physical, eye, or dental
examinations; a regimen of continuing
treatment that includes the taking of
over-the-counter medications, bed-rest,
exercise, and other similar activities that
can be initiated without a visit to the
health care provider; a condition for
which cosmetic treatments are
administered, unless inpatient hospital
care is required or unless complications
develop; or an absence because of an
employee’s use of an illegal substance,
unless the employee is receiving
treatment for substance abuse by a
health care provider or by a provider of
health care services on referral by a
health care provider. Ordinarily, unless
complications arise, the common cold,
the flu, earaches, upset stomach, minor
ulcers, headaches (other than
migraines), routine dental or
orthodontia problems, and periodontal
disease are not serious health
conditions. Allergies, restorative dental
or plastic surgery after an injury,
removal of cancerous growth, or mental
illness resulting from stress may be
serious health conditions only if such
conditions require inpatient care or
continuing treatment by a health care
provider.)

Son or daughter means a biological,
adopted, or foster child; a step child; a
legal ward; or a child of a person
standing in loco parentis who is—

(1) Under 18 years of age; or

(2) 18 years of age or older and
incapable of self-care because of a
mental or physical disability. A son or
daughter incapable of self-care requires
active assistance or supervision to
provide daily self-care in three or more
of the “activities of daily living”” (ADL’S)
or “instrumental activities of daily
living” (IADL’s). Activities of daily
living include adaptive activities such
as caring appropriately for one’s
grooming and hygiene, bathing,
dressing, and eating. Instrumental
activities of daily living include
cooking, cleaning, shopping, taking
public transportation, paying bills,
maintaining a residence, using the
telephones and directories, using a post
office, etc. A “physical or mental
disability” refers to a physical or mental

impairment that substantially limits one
or more of the major life activities of an
individual as defined in 29 CFR 1630.2
(h), (i) and (j).

Spouse means an individual who is a
husband or wife pursuant to a marriage
that is a legal union between one man
and one woman, including common law
marriage between one man and one
woman in States where it is recognized.
* * * * *

10. In §630.1203, paragraphs (a)(4),
(b), (c), (d), (g), and (h) are revised to
read as follows:

§630.1203 Leave entitlement.

(a) * * *

(4) A serious health condition of the
employee that makes the employee
unable to perform any one or more of
the essential functions of his or her
position.

(b) An employee shall invoke his or
her entitlement to family or medical
leave under paragraph (a) of this
section, subject to the notification and
medical certification requirements in
§8630.1206 and 630.1207. An employee
may take only the amount of family and
medical leave that is necessary to
manage the circumstances that
prompted the need for leave under
paragraph (a) of this section.

(c) The 12-month period referred to in
paragraph (a) of this section begins on
the date an employee first takes leave
for a family or medical need specified
in paragraph (a) of this section and
continues for 12 months. An employee
is not entitled to 12 additional
workweeks of leave until the previous
12-month period ends and an event or
situation occurs that entitles the
employee to another period of family or
medical leave. (This may include a
continuation of a previous situation or
circumstance.)

(d) The entitlement to leave under
paragraphs (a) (1) and (2) of this section
shall expire at the end of the 12-month
period beginning on the date of birth or
placement. Leave for a birth or
placement must be concluded within
this 12-month period. Leave taken
under paragraphs (a) (1) and (2) of this
section, may begin prior to or on the
actual date of birth or placement for
adoption or foster care, and the 12-
month period, referred to in paragraph
(a) of this section begins on that date.

* * * * *

(9) Each agency shall inform its
employees of their entitlements and
responsibilities under this subpart,
including the requirements and
obligations of employees.

(h) An agency may not subtract leave
from an employee’s entitlement to leave
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under paragraph (a) of this section
unless the agency has obtained
confirmation from the employee of his
or her intent to invoke entitlement to
leave under paragraph (b) of this
section. An employee’s notice of his or
her intent to take leave under §630.1206
may suffice as the employee’s
confirmation.

11. In §630.1204, paragraphs (d)
introductory text and (f) are revised to
read as follows:

§630.1204 Intermittent leave or reduced
leave schedule.
* * * * *

(d) For the purpose of applying
paragraph (c) of this section, an
alternative position need not consist of
equivalent duties, but must be in the
same commuting area and must
provide—

* * * * *

(f) Only the amount of leave taken
intermittently or on a reduced leave
schedule, as these terms are defined in
8§630.1202, shall be subtracted from the
total amount of leave available to the
employee under § 630.1203 (e) and (f).

12. In 8630.1205, paragraph (b) is
amended by revising the introductory
text, removing paragraphs (b)(4) and
(b)(5), adding the word **and”’ to
paragraph (b)(2) after the semicolon and
removing the semicolon after the word
“‘chapter” in paragraph (b)(3) and
adding a period in its place; and
paragraphs (c), (d), (e) are revised to
read as follows:

§630.1205 Substitution of paid leave.
* * * * *

(b) An employee may elect to
substitute the following paid leave for
any or all of the period of leave without
pay to be taken under §630.1203(a)—

* * * * *

(c) An agency may not deny an
employee’s right to substitute paid leave
under paragraph (b) of this section for
any or all of the period of leave without
pay to be taken under § 630.1203(a),
consistent with current law and
regulations.

(d) An agency may not require an
employee to substitute paid leave under
paragraph (b) of this section for any or
all of the period of leave without pay to
be taken under § 630.1203(a).

(e) An employee shall notify the
agency of his or her intent to substitute
paid leave under paragraph (b) of this
section for the period of leave without
pay to be taken under §630.1203(a)
prior to the date such paid leave
commences. An employee may not
retroactively substitute paid leave for
leave without pay previously taken
under §630.1203(a)

13. In §630.1206, paragraph (f) is
revised to read as follows:

§630.1206 Notice of leave.

(f) An agency may require that a
request for leave under § 630.1203(a) (1)
and (2) be supported by evidence that is
administratively acceptable to the
agency.

14. In 8630.1207, paragraphs (a),
(b)(2), (b)(5), (b)(6), (c), and (i) are
revised to read as follows:

§630.1207 Medical certification.

(a) An agency may require that a
request for leave under §630.1203(a) (3)
or (4) be supported by written medical
certification issued by the health care
provider of the employee or the health
care provider of the spouse, son,
daughter, or parent of the employee, as
appropriate. An employee shall provide
the written medical certification to the
agency in a timely manner. An agency
may waive the requirement for an initial
medical certificate in a subsequent 12-
month period if the leave under
§630.1203(a) (3) or (4) is for the same

chronic or continuing condition.
b * X *

(2) The probable duration of the
serious health condition or specify that
the serious health condition is a chronic
or continuing condition with an
unknown duration and whether the
patient is presently incapacitated and
the likely duration and frequency of
episodes of incapacity;

* * * * *

(5) For the purpose of leave taken
under §630.1203(a)(4), a statement that
the employee is unable to perform one
or more of the essential functions of his
or her position or requires medical
treatment for a serious health condition,
based on written information provided
by the agency on the essential functions
of the employee’s position or, if not
provided, discussion with the employee
about the essential functions of his or
her position; and

(6) In the case of certification for
intermittent leave or leave on a reduced
leave schedule under § 630.1203(a) (3)
or (4) for planned medical treatment, the
dates (actual or estimates) on which
such treatment is expected to be given,
the duration of such treatment, and the
period of recovery, if any, or specify that
the serious health condition is a chronic
or continuing condition with an
unknown duration and whether the
patient is presently incapacitated and
the likely duration and frequency of
episodes of incapacity.

(c) The information on the medical
certification shall relate only to the
serious health condition for which the

current need for family and medical
leave exists. The agency may not require
any personal or confidential information
in the written medical certification
other than that required by paragraph
(b) of this section. If an employee
submits a completed medical
certification signed by the health care
provider, the agency may not request
new information from the health care
provider. However, a health care
provider representing the agency,
including a health care provider
employed by the agency or under
administrative oversight of the agency,
may contact the health care provider
who completed the medical
certification, with the employee’s
permission, for purposes of clarifying
the medical certification.

* * * * *

(i) For leave taken for the purposes of
pregnancy, chronic conditions, or long-
term conditions under the continuing
supervision of a health care provider, as
these terms are defined in §630.1202 in
the definition of ““serious health
condition” under paragraphs (2)(ii), (iii),
and (iv), the agency may require, at the
agency’s expense, subsequent medical
recertification from the health care
provider on a periodic basis, but not
more than every 30 calendar days. For
leave taken for all other serious health
conditions and including leave taken on
an intermittent or reduced leave
schedule, if the health care provider has
specified on the medical certification a
minimum duration of the period of
incapacity, the agency may not request
recertification until that period has
passed. An agency may require
subsequent medical recertification more
frequently than every 30 calendar days,
or more frequently than the minimum
duration of the period of incapacity
specified on the medical certification, if
the employee requests that the original
leave period be extended, the
circumstances described in the original
medical certification have changed
significantly, or the agency receives
information that casts doubt upon the
continuing validity of the medical
certification.

* * * * *

15. In §630.1208, paragraphs (b)(5),
(h), and (i) are revised, and paragraph
(k) is added to read as follows:

§630.1208 Protection of employment and
benefits.
* * * * *

(b) * K *

(5) The same or equivalent
opportunity for a within-grade increase,
performance award, incentive award, or
other similar discretionary and non-
discretionary payments, consistent with
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applicable laws and regulations;
however, the entitlement to be returned
to an equivalent position does not
extend to intangible or unmeasurable
aspects of the job;

* * * * *

(h) As a condition to returning an
employee who takes leave under
§630.1203(a)(4), an agency may
establish a uniformly applied practice or
policy that requires all similarly-
situated employees (i.e., same
occupation, same serious health
condition) to obtain written medical
certification from the health care
provider of the employee that the
employee is able to perform the
essential functions of his or her
position. An agency may delay the
return of an employee until the medical
certification is provided. The same
conditions for verifying the adequacy of
a medical certification in §630.1207(c)
shall apply to the medical certification
to return to work. No second or third
opinion on the medical certification to
return to work may be required. An
agency may not require a medical
certification to return to work during the
period the employee takes leave
intermittently or under a reduced leave
schedule under § 630.1204.

(i) If an agency requires an employee
to obtain written medical certification
under paragraph (h) of this section
before he or she returns to work, the
agency shall notify the employee of this
requirement before leave commences, or
to the extent practicable in emergency
medical situations, and pay the
expenses for obtaining the written
medical certification. An employee’s
refusal or failure to provide written
medical certification under paragraph
(h) of this section may be grounds for
appropriate disciplinary or adverse
action, as provided in part 752 of this
chapter.

* * * * *

(k) An employee’s decision to invoke
FMLA leave under § 630.1203(a) does
not prohibit an agency from proceeding
with appropriate actions under part 432
or part 752 of this chapter.

16. §630.1210, paragraphs (a) and (c)
are revised to read as follows:

§630.1210 Greater leave entitlement.

(a) An agency shall comply with any
collective bargaining agreement or any
agency employment benefit program or
plan that provides greater family or
medical leave entitlements to employees
than those provided under this subpart.
Nothing in this subpart prevents an
agency from amending such policies,

provided the policies comply with the
requirements of this subpart.
* * * * *

(c) An agency may adopt leave
policies more generous than those
provided in this subpart, except that
such policies may not provide
entitlement to paid time off in an
amount greater than that otherwise
authorized by law or provide sick
leaved in any situation in which sick
leave would not normally be allowed by

law or regulation.
* * * * *

17.In 8630.1211, paragraph (b)(3) is
revised to read as follows:

§630.1211 Records and reports.

* * * * *

(b) * X *

(3) The number of hours of leave
taken under § 630.1203(a), including
any paid leave substituted for leave
without pay under § 630.1205(b); and

* * * * *

PART 890—FEDERAL EMPLOYEES
HEALTH BENEFITS PROGRAM

18. The authority citation for part 890
continues to read as follows:

Authority: 5 U.S.C. 8913, §890.803 also
issued under 50 U.S.C. 403p, 22 U.S.C. 4069c
and 4069c-1; subpart L also issued under
sec. 599C of Pub. L. 101-513, 104 Stat. 2064,
as amended.

19. In 8 890.502, paragraph (e) is
revised to read as follows:

§890.502 Employee withholdings and
contributions.
* * * * *

(e) Direct payment of premiums
during periods of LWOP status in excess
of 365 days.

(1) An employee who is granted leave
without pay under subpart L of part 630
of this chapter which exceeds the 365 of
continued coverage under section
890.303(e) must pay the employee
contributions directly to the employing
office on a current basis.

(2) Payment must be made after the
pay period in which the employee is
covered in accordance with a schedule
established by the employing office. If
the employing office does not receive
the payment by the date due, the
employing office must notify the
employee in writing that continuation of
coverage depends upon payment being
made within 15 days (45 days for
employees residing overseas) after
receipt of the notice. If no subsequent
payments are made, the employing
office terminates the enrollment 60 days
(90 days for enrollees residing overseas)
after the date of the notice.

(3) If the enrollee was prevented by
circumstances beyond his or her control
from making payment within the
timeframe specified in paragraph (e)(2)
of this section he or she may request
reinstatement of the coverage by writing
to the employing office. The employee
must file the request within 30 calendar
days from the date of termination and
must include supporting
documentation.

(4) The employing office determines
whether the employee is eligible for
reinstatement of coverage. If the
determination is affirmative, the
employing office reinstates the coverage
of the employee retroactive to the date
of termination. If the determination is
negative, the employee may request a
review of the decision from the
employing agency as provided under
§890.104.

(5) An employee whose coverage is
terminated under paragraph (e)(2) of
this section may register to enroll upon
his or her return to duty in a pay status
in a position in which the employee is
eligible for coverage under this part.

* * * * *

[FR Doc. 96-30810 Filed 12—-4-96; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 989
[Docket No. FV96-989-3 FIR]

Raisins Produced From Grapes Grown
in California; Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, without change, the
provisions of an interim final rule
establishing an assessment rate for the
Raisin Administrative Committee
(Committee) under Marketing Order No.
989 for the 199697 and subsequent
crop years. The Committee is
responsible for local administration of
the marketing order which regulates the
handling of raisins produced from
grapes grown in California.
Authorization to assess raisin handlers
enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.

EFFECTIVE DATE: August 1, 1996.

FOR FURTHER INFORMATION CONTACT:
Mary Kate Nelson, Marketing Assistant,
Marketing Order Administration
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Branch, California Marketing Field
Office, Fruit and Vegetable Division,
AMS, USDA, suite 102B, 2202 Monterey
Street, Fresno, California 93721,
telephone 209-487-5901; FAX 209—
487-5906, or Martha Sue Clark, Program
Assistant, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456, telephone 202—720-
9918; FAX 202—-720-5698. Small
businesses may request information on
compliance with this regulation by
contacting: Jay Guerber, Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456, telephone 202—-720—
2491, FAX 202-720-5698.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 989, both as amended (7
CFR part 989), regulating the handling
of raisins produced from grapes grown
in California, hereinafter referred to as
the “order.” The marketing agreement
and order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California raisin handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable raisins
beginning August 1, 1996, and
continuing until amended, suspended,
or terminated. This rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal

place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 4,500
producers of raisins in the production
area and approximately 20 handlers
subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts (from all
sources) are less than $5,000,000. No
more than eight handlers, and a majority
of producers, of California raisins may
be classified as small entities. Twelve of
the 20 handlers subject to regulation
have annual sales estimated to be at
least $5,000,000, and the remaining
eight handlers have sales less than
$5,000,000, excluding receipts from any
other sources.

The California raisin marketing order
provides authority for the Committee,
with the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers and handlers of California
raisins. They are familiar with the
Committee’s needs and with the costs
for goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

The Committee met on August 15,
1996, and unanimously recommended
1996-97 expenditures of $1,463,000 and
an assessment rate of $5.00 per ton of
California raisins. In comparison, last
year’s budgeted expenditures were
$1,500,000. The assessment rate of $5.00
is the same as last year’s established

rate. Major expenditures recommended
by the Committee for the 199697 year
compared to those budgeted for 1995-96
(in parentheses) include: $485,000 for
export program administration and
related activities ($470,000); $412,000
for salaries and wages ($471,000);
$95,000 for Committee and office staff
travel ($70,000); $80,000 reserve for
contingencies ($142,115); $54,000 for
general, medical, and Committee
member insurance ($64,385); $49,500
for rent ($43,000); $41,200 for group
retirement ($23,000); $37,500 for
membership dues/surveys ($15,500);
$30,000 for office supplies ($30,000);
$28,000 for equipment ($20,000);
$28,000 for payroll taxes ($32,000);
$22,000 for postage ($20,000); $15,000
for telephone ($15,000); $15,000 for
miscellaneous expenses ($15,000);
$12,000 for repairs and maintenance
($10,000); $12,000 for Committee
meeting expenses ($7,500); $10,000 for
research and communications ($23,000);
and $5,000 for audit fees ($20,000). The
Committee also recommended $15,000
for printing and $10,000 for software
and programming for which no funding
was recommended last year.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by the expected
guantity of assessable California raisins
for the crop year. This rate, when
applied to anticipated acquisitions of
292,600 tons, will yield $1,463,000 in
assessment income, which should be
adequate to cover anticipated
administrative expenses. Any
unexpended assessment funds from the
crop year are required to be credited or
refunded to the handlers from whom
collected.

An interim final rule regarding this
action was published in the October 8,
1996, issue of the Federal Register (61
FR 52684). That rule provided for a 30-
day comment period. No comments
were received.

While this rule will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived by the operation of
the marketing order. Therefore, the AMS
has determined that this rule will not
have a significant economic impact on
a substantial number of small entities.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.



64456 Federal Register / Vol. 61,

No. 235 / Thursday, December 5, 1996 / Rules and Regulations

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each crop year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. The Committee’s 1996—
97 budget and those for subsequent crop
years will be reviewed and, as
appropriate, approved by the
Department.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the 1996-97 crop year began
on August 1, 1996, and the marketing
order requires that the rate of
assessment for each crop year apply to
all assessable raisins handled during
such crop year; (3) handlers are aware
of this action which was unanimously
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued in past
years; and (4) an interim final rule was
published on this action and provided
for a 30-day comment period; no
comments were received.

List of Subjects in 7 CFR Part 989

Grapes, Marketing agreements,
Raisins, Reporting and recordkeeping
requirements.

Note: This section will appear in the Code
of Federal Regulations.

For the reasons set forth in the
preamble, 7 CFR part 989 is amended as
follows:

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

Accordingly, the interim final rule
amending 7 CFR part 989 which was
published at 61 FR 52684 on October 8,

1996, is adopted as a final rule without
change.

Dated: November 29, 1996.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 96-30930 Filed 12—4-96; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM—-267—-AD; Amendment
39-9844; AD 96-24-06]

RIN 2120-AA64

Airworthiness Directives; Cessna
Model 560 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Airworthiness Directive (AD)
96-24—-06 that was sent previously to all
known U.S. owners and operators of
certain Cessna Model 560 series
airplanes by individual letters. This AD
requires revising the FAA-approved
Airplane Flight Manual (AFM) to
provide the flightcrew with limitations,
operational procedures, and
performance information to be used
during approach and landing when
residual ice is present or can be
expected. This amendment is prompted
by reports indicating that, while
operating in icing conditions or when
ice is on the wings, some of these
airplanes have experienced
uncommanded roll at a speed at (or
slightly higher than) the speed at which
the stall warning system is activated.
The actions specified by this AD are
intended to prevent uncommanded roll
of the airplane during approach and
landing when residual ice is present or
can be expected.

DATES: Effective December 10, 1996, to
all persons except those persons to
whom it was made immediately
effective by priority letter AD 96—24-06,
issued November 19, 1996, which
contained the requirements of this
amendment.

Comments for inclusion in the Rules
Docket must be received on or before
February 3, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,

Attention: Rules Docket No. 96—-NM—
267—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

Service information relating to this
rulemaking action may be obtained from
Cessna Aircraft Company, P.O. Box
7706, Wichita, Kansas 67277. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; at the FAA, Small Airplane
Directorate, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Carlos Blacklock, Aerospace Engineer,
Flight Test and Program Management
Branch, ACE-117W, FAA Small
Airplane Directorate, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
946-4166; fax (316) 946-4407.
SUPPLEMENTARY INFORMATION: On
November 19, 1996, the FAA issued
priority letter AD 96-24-06, which is
applicable to certain Cessna Model 560
series airplanes. That action was
prompted by reports indicating that
some of these airplanes, while operating
in icing conditions or when ice is on the
wings, have experienced uncommanded
roll at a speed at, or slightly higher than,
the speed at which the stall warning
system is activated. (The speed at which
the airplane’s stick shaker is activated.)

Results of an FAA investigation,
which involved extensive flight tests
with simulated ice on protected and
unprotected airplane surfaces, revealed
that, as this airplane model approaches
stalling speed under normal operating
conditions, it exhibits a significant
uncommanded rolling tendency that
requires immediate and aggressive
action by the pilot to prevent excessive
deviation from the intended flight path.
In addition, the tendency to roll and the
magnitude of the roll are more
pronounced at some flap settings than
others. With no ice present, the FAA
found that this rolling tendency
normally occurs near aerodynamic stall
and after activation of the stall warning.

The FAA also found that the stall
warning system aboard the airplane may
not compensate for increased stall speed
resulting from accumulations of ice
typically encountered. The lack of
adequate stall warning margin has been
verified by the FAA using the maximum
accumulation defined in the Model 560
FAA-approved Airplane Flight Manual
(AFM) for activation of the de-icing
boots. In addition, the FAA has
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determined that the approach and
landing speeds specified in the AFM are
not adequate for operating with ice
accumulated on the airplane. The FAA
also has determined that the AFM needs
additional information to make the pilot
more aware of the special characteristics
of the airplane and procedures needed
to operate during these conditions.

When any residual ice is present, the
stall warning system may not activate at
speeds high enough above stall speed.
This condition, if not corrected, could
result in an uncommanded roll.

Explanation of Relevant Service
Information

The FAA reviewed and approved
Cessna Citation Alert Service Letter
SLA560-30-07, dated November 14,
1996, which describes procedures for
revising the Limitations Section, Normal
Procedures Section, and Performance
Section of the FAA-approved Airplane
Flight Manual (AFM) for this airplane
model. These revisions provide
limitations, operational procedures, and
performance information to be used by
the flightcrew during approach and
landing when any residual ice is present
or can be expected. These revisions
include:

e arequirement to increase approach
and landing speeds;

e procedures for using the de-icing
system; and

« performance corrections for landing
weight and distance.

For airplanes having serial numbers
560-0001 through 560-0259 inclusive,
this information is contained in
Temporary AFM Changes:

¢ 560FM TC—-96-01, dated November
14, 1996;

* 560FM TC-96-02, dated November
14, 1996;

« 560FM TC-96-03, dated November
14, 1996; and

¢ 560FM TC-96-04, dated November
14, 1996.

For airplanes having serial numbers
560-0260 through 560-5000 inclusive,
the information is contained in Cessna
Model 560 Citation V Ultra (Unit -0260
and on) 56FMA-05, Revision 5, dated
November 14, 1996.

Explanation of the Requirements of the
Rule

Since the unsafe condition described
is likely to exist or develop on other
airplanes of the same type design, the
FAA issued priority letter AD 96-24-06
to prevent uncommanded roll of the
airplane during approach and landing
when residual ice is present or can be
expected. The AD requires revision of
the Limitations Section, Normal
Procedures Section, and Performance

Section of the AFM to provide the
flightcrew with limitations, operational
procedures, and performance
information to be used during approach
and landing when residual ice is present
or can be expected. The actions are
required to be accomplished in
accordance with the Temporary AFM
Changes and Cessna Model 560 Citation
V Ultra document previously described.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
letters issued on November 19, 1996, to
all known U.S. owners and operators of
Cessna Model 560 series airplanes.
These conditions still exist, and the AD
is hereby published in the Federal
Register as an amendment to section
39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective to all persons.

Interim Action

This is considered to be interim
action. The manufacturer is currently
developing a modification to the stall
warning system which will increase the
speed at which the stall warning is
activated. In addition, the manufacturer
is making permanent changes to the
AFM (for airplanes with serial numbers
560—-0001 through 560-0259 inclusive)
which will provide revised limitations,
operational procedures, and
performance information to be used
during approach and landing when
residual ice is present or can be
expected. Once the modification and
permanent changes are developed,
approved and available, the FAA may
consider additional rulemaking.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption “ADDRESSES.” All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD

action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 96—NM-267—-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
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Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

96-24-06 Cessna Aircraft Company:
Amendment 39-9844. Docket 96—-NM—
267-AD.

Applicability: Model 560 series airplanes
having serial numbers 560—0001 through
560-5000 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent uncommanded roll of the
airplane during approach and landing when
residual ice is present or can be expected,
accomplish the following:

Note 2: Cessna Citation Alert Service Letter
A560-30-07, dated November 14, 1996,
refers to the FAA-approved Airplane Flight
Manual (AFM) revisions required by
paragraphs (a) and (b) of this Priority Letter
AD.

(a) For airplanes having serial numbers
560-0001 through 560-0259 inclusive:
Within 10 days after receipt of this Priority
Letter, revise the Limitations Section, Normal
Procedures Section, and Performance Section
of the AFM by inserting Temporary AFM
Changes 560FM TC-96-01, dated November
14, 1996; 560FM TC-96-02, dated November
14, 1996; 560FM TC-96-03, dated November
14, 1996; and 560FM TC-96-04, dated
November 14, 1996; which introduce
limitations, procedures, and corrected
performance information for approach and
landing when residual ice is present or can
be expected. Thereafter, operate the airplane
in accordance with those limitations,
procedures, and performance information.

Note 3: When these temporary changes
have been incorporated into general revisions
of the AFM, the general revisions may be
inserted in the AFM and these temporary
changes removed, provided the information
contained in the general revisions is identical

to that specified in Temporary AFM Changes
560FM TC-96-01, 560FM TC-96—-02, 560FM
TC-96-03, and 560FM TC-96-04.

(b) For airplanes having serial numbers
560-0260 through 560-5000 inclusive:
Within 10 days after the receipt of this
Priority Letter, revise the Limitations Section,
Normal Procedures Section, and Performance
Section of the AFM by inserting Cessna
Model 560 Citation V Ultra (Unit —-0260 and
on) 56FMA-05, Revision 5, dated November
14, 1996, which introduces limitations,
procedures, and corrected performance
information for approach and landing when
residual ice is present or can be expected.
Thereafter, operate the airplane in
accordance with those limitations,
procedures, and performance information.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Wichita
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Operations Inspector, who
may add comments and then send it to the
Manager, Wichita ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) This amendment becomes effective on
December 10, 1996, to all persons except
those persons to whom it was made
immediately effective by priority letter AD
96-24-06, issued November 19, 1996, which
contained the requirements of this
amendment.

Issued in Renton, Washington, on
November 29, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-30968 Filed 12—-4-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 73

[Airspace Docket No. 96-AAL-30]
RIN 2120-AA66

Amendment to Using Agency for

Restricted Area 2202B (R-2202B), Big
Delta, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action changes the using
agency for Restricted Area 2202B (R—
2202B), Big Delta, AK, to reflect the
current chain-of-command. Currently
“U.S. Army Cold Region Test Center, Ft.
Greely, AK,” is the designated using

agency for this restricted area. The new
using agency is “U.S. Army,
Commander, Cold Regions Test
Activity, Fort Greely, AK.”

EFFECTIVE DATE: 0901 UTC, January 30,
1997.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Division,
ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone (202) 267-8783.

SUPPLEMENTARY INFORMATION

Background

As a result of a recent review of
restricted airspace in Alaska, the U.S.
military requested that the FAA take
action to change the using agency for R—
2202B, Big Delta, AK, to reflect the
current chain-of-command.

The Amendment

This amendment to Title 14 of the
Code of Federal Regulations part 73 (14
CFR part 73) changes the using agency
for R—-2202B, Big Delta, AK. There are
no other changes to the boundaries,
altitudes, times of designation, or
activities effecting this restricted area.
The FAA finds that notice and public
procedure under 5 U.S.C. 553(b) are
unnecessary because this action is a
minor technical amendment in which
the public would not be particularly
interested. Section 73.22 of part 73 of
the Federal Aviation Regulations was
republished in FAA Order 7400.8D
dated July 11, 1996.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“*significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This action is a minor administrative
change amending the published using
agency of a restricted area. There are no
changes to air traffic control procedures
or routes as a result of this action.



Federal Register / Vol. 61,

No. 235 / Thursday, December 5, 1996 / Rules and Regulations

64459

Therefore, this action is not subject to
environmental assessments and
procedures under FAA Order 1050.1D,
“Policies and Procedures for
Considering Environmental Impacts,”
and the National Environmental Policy
Act.

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).

Adoption of the Amendment
In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 73, as follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§73.22 [Amended]
2. Section 73.22 is amended as
follows:

R-2202B Big Delta, AK [Amended]

By removing the present using agency
and substituting the following:

Using agency. U.S. Army, Commander,
Cold Regions Test Activity, Fort Greely, AK.

Issued in Washington, DC, on November
22, 1996.

Harold W. Becker,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 96-30995 Filed 12—-4-96; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 97

[Docket No. 28738; Amdt. No. 1767]
RIN 2120-AA65

Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment established,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under

instrument flight rules at the affected
airports.

EFFECTIVE DATES: An effective date for
each SIAP is specified in the
amendatory provisions.

Incorporates by reference-approved by
the Director of the Federal Register on
December 31, 1980, and reapproved as
of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspected Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of the SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT: Paul
J. Best, Flight Procedures Standards
Branch (AFS-420), Technical Programs
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of

the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to party 97 is
effective upon publication of each
separate SIAP as contained in the
transmittal. Some SIAP amendments
may have been previously issued by the
FAA in a National Flight Data Center
(FDC) Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPS). In developing
these SIAPs, the TERPS criteria were
applied to the conditions existing or
anticipated at the affected airports.
Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, | find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
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List of Subjects in 14 CFR part 97

Air traffic control, Airports,
Navigation (Air).

Issued in Washington, DC on November 29,
1996.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:

8897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAYV; §97.31 RADAR SIAPs;
8§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective January 2, 1997

Houma, LA, Houma-Terrebonne, GPS RWY
12, Amdt 1

Rangeley, ME, Rangeley Muni, NDB OR GPS-
A, Amdt 4

Baltimore, MD, Baltimore-Washington Intl,
ILS RWY 28, Amdt 11

Montague, MA, Turners Falls, VOR OR GPS-
A, Amdt 3

Atlantic City, NJ, Atlantic City Intl, ILS RWY
13, Amdt5

Salisbury, NC, Rowan County, ILS RWY 20,
Orig

Durant, OK, Eaker Field, GPS RWY 30, Orig,
CANCELLED

Philadelphia, PA, Philadelphia Intl, COPTER
ILS RWY 17, Orig

Dallas, TX, Dallas Love Field, RADAR-1,
Amdt 26

Winchester, VA, Winchester Regional, NDB
OR GPS-A, Orig, CANCELLED

* * * Effective January 30, 1997

Walnut Ridge, AR, Walnut Ridge Regional,
GPS RWY 17, Orig

Walnut Ridge, AR, Walnut Ridge Regional,
GPS RWY 35, Orig

Prescott, AZ, Ernest A. Love Field, VOR RWY
12, Amdt 2

Prescott, AZ, Ernest A. Love Field, ILS/DME
RWY 21L, Amdt 3

Prescott, AZ, Ernest A. Love Field, GPS RWY
12, Orig

Prescott, AZ, Ernest A. Love Field, GPS RWY
21L, Orig

Prescott, AZ, Ernest A. Love Field, VOR/DME
RNAV RWY 21L, Amdt 3

De Queen, AR, J. Lynn Helms Sevier County,
NDB RWY 8, Amdt 5

De Queen, AR, J. Lynn Helms Sevier County,
GPS RWY 8, Orig

Casa Grande, AZ, Casa Grande Muni, GPS
RWY 5, Orig

Casa Grande, AZ, Casa Grande Muni, GPS
RWY 23, Orig

Grand Canyon, AZ, Valle, GPS RWY 1, Orig

San Andreas, CA, Calaveras Co-Maury
Rasmussen Field, GPS RWY 31, Orig

Brooksville, FL, Hernando County, GPS RWY
27, Orig

Naples, FL, Naples Muni, GPS RWY 5, Orig

Naples, FL, Naples Muni, GPS RWY 23, Orig

Claxton, GA, Claxton-Evans County, GPS
RWY 9, Orig

Casey, IL, Casey Muni, GPS RWY 22, Orig

Greenville, IL, Greenville, GPS RWY 18, Orig

Pinckneyville, IL, Pinckneyville-Du Quoin,
GPS RWY 18, Orig

Old Town, ME, Dewitt Fld, Old Town Muni,
VOR/DME RWY 22, Amdt 5

Old Town, ME, Dewitt FId, Old Town Muni,
NDB OR GPS RWY 22, Amdt 5

Old Town, ME, Dewitt FId, Old Town Muni,
RADAR-1, Amdt 2

Old Town, ME, Dewitt Fld, Old Town Muni,
GPS RWY 12, Orig

Old Town, ME, Dewitt FId, Old Town Muni,
GPS RWY 30, Orig

Portland, ME, Portland Intl Jetport, ILS/DME
RWY 29, Orig-A, CANCELLED

Portland, ME, Portland Intl Jetport, ILS RWY
29, Orig

Mackinac Island, MI, Mackinac Island, GPS
RWY 29, Orig

Romeo, MI, Romeo, GPS RWY 36, Orig

Athens/Albany, OH, Ohio University, GPS
RWY 7, Orig

Athens/Albany, OH, Ohio University, GPS
RWY 25, Orig

Lynchburg, VA, Lynchburg Regional/Preston
Glenn Field, VOR/DME RWY 21, Amdt
8

Lynchburg, VA, Lynchburg Regional/Preston
Glenn Field, ILS RWY 3, Amdt 14

Lynchburg, VA, Lynchburg Regional/Preston
Glenn Field, GPS RWY 21, Orig

Pineville, WV, Kee Field, VOR RWY 25,
Amdt 3

Marshfield, WI, Marshfield Muni, GPS RWY
16, Orig

* * * Effective Upon Publication

Rock Springs, TX, Edwards County, VOR OR
GPS RWY 14, Amdt 3.

[FR Doc. 96-31000 Filed 12—-4-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 28739; Amdt. No. 1768]
RIN: 2120-AA65

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
US Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT: Paul
J. Best, Flight Procedures Standards
Branch (AFS-420), Technical Programs
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,
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Washington, DC 20591; telephone (202)
267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and §97.20 of the Federal
Aviations Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAM for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMSs, the respective FDC/T
NOTAMs have been cancelled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Approach Procedures (TERPS). In
developing these chart changes to SIAPs
by FDC/P NOTAMs, the TERPS criteria
were applied to only these specific
conditions existing at the affected
airports. All SIAP amendments in this
rule have been previously issued by the
FAA in a National Flight Data Center

(FDC) Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.
Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC, on November
29, 1996.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

§8§97.23, 97.25, 97.27, 97.29, 97.31, 97.33
and 97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, DLA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV, §97.31 RADAR SIAPs;
§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

Effective Upon Publication

FDC 6/8778 (PAH) Barkley Regional,
Paducah, KY. ILS RWY 4, AMDT 7A
FDC 6/8804 (871) Yazoo County, Yazoo City,

MS. VOR/DME or GPS RWY 35, ORIG

FDC 6/8806 (PBI) Palm Beach Intl, West Palm
Beach, FL. LOC BC RWY 27R, AMDT 12

FDC 6/8741 (MYR) Myrtle Beach Intl, Myrtle
Beach, SC. RADAR-1, ORIG

FDC 6/8700 (ORL) Executive, Orlando, FL.
LOC BC RWY 25, AMDT 19

FDC 6/8701 (MCO) Orlando Intl, Orlando,
FL. ILS RWY 36R CAT Il and CAT III,
AMDT 5

FDC 6/8693 (CMX) Houghton County
Memorial, Hancock, MI. ILS RWY 31
AMDT 12B

FDC 6/8721 (RDD) Redding Muni, Redding,
CA. VOR OR GPS RWY 34 AMDT 10B

FDC 6/0456 (STL) Lambert-St Louis Intl, St
Louis, MO. ILS RWY 12L, AMDT 3

FDC 6/8827 (Y31) West Branch Community,
West Branch, MIl. WOR RWY 27, ORIG—
A

FDC 6/8821 (BNO) Burns Muni, Burns, OR.
VOR or GPS RWY 31, AMDT 2

FDC 6/8778 /PAH/FI/P Barkley Regional,
Paducah, KY. ILS RWY 4, AMDT
7A...Delete MM. MIN ALT DAREL INT
TO CNG VORTAC/HABAN OM: 1700.
This is ILS RWY 4, AMDT 7B.

FDC 6/8804 /871/F1/P Yazoo County, Yazoo
City, MS. VOR/DME OR GPS RWY 35,
ORIG...MNM ALT ON CCLKWS 15 DME
ARC R-049 to R—321 Increased from
2000 FT MSL to 2400 FT MSL. This
becomes VOR/DME OR GPS RWY 35,
ORIG-A.

FDC 6/8806 /PBI/ FI/P Palm Beach Intl, West
Palm Beach, FL. LOC BC RWY 27R,
AMDT 12...Change note to read: DME or
radar and ADF required. This is LOC BC
RWY 27R, AMDT 12A.

FDC 6/8741 /MYR/ FI/P Myrtle Beach Intl,
Myrtle Beach, SC. RADAR-1, ORIG
* * * Circling MDA 580/HAA 554 CAT
C, Circling East of RWY 17-35 Not
Authorized. This is RADAR-1, ORIG-A.

FDC 6/8700 /ORL/FI/P Executive, Orlando,
FL. LOC BC RWY 25, AMDT 19 * * *
ADF and radar required. This is LOC BC
RWY 25, AMDT 19A.

FDC 6/8701 /MCO/FI/P Orlando Intl,
Orlando, FL. ILS RWY 36R ‘CAT Il and
CAT Il AMDT 5 ADF and radar
required. This is ILS RWY 36RO‘CAT II
and CAT III’ AMDT 5A.

FDC 6/8693 /CMX/FI/P Houghton County
Memorial, Hancock, MI. ILS RWY 31
AMDT 12B * * * Delete all reference to
middle marker. This is ILS RWY 31
AMDT 12C.
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FDC 6/8721 /RDD/FI/P Redding Muni,
Redding, CA. VOR OR GPS RWY 34
AMDT 10B DME MNMS circling CAT A
MDA 920, * * * HAA 418. CHG ALT
MNMS note to read: CATS A and B
standard, CAT 800-2 1/4, CAT D 800 2
1/2. This is VOR OR GPS RWY 34 AMDT
10C.

FDC 6/0456 /STL/FI/P Lambert-St Louis Intl,
St Louis, MO. ILS RWY 12L, AMDT 3
Eubie Int to Faris Int: 122.19. Faris Int to
Greep Int: 122.19 FAC: 122.19. This is
ILS RWY 12L, AMDT 3A.

FDC 6/8827 /Y31/FI/P West Branch
Community, West Branch, MI. VOR
RWY 27 Orig-A * * * Delete DME
MNMS. Delete Note: *1560 When using
Saginaw ALSTG. Delete BXZ VOR/DME
4 DME-1360%*. This is VOR RWY 27
Orig-B.

FDC 6/8821 /BNO/FI/P Burns Muni, Burns,
OR. VOR OR GPS RWY 30 AMDT 2
* * * Delete: Obtain Local ALSTG from
Redmond Radio; When not available,
PROC NA. Delete: Activate MIRL and
VASI'S RWY 12/30 on UNICOM. Change
missed approach to read “‘Climbing right
turn to 6000 in ILR VOR/DME Holding
Pattern. ALTN MNMS Standard, CAT D
800-22%4. Chart: ASOS 135.525. This is
VOR OR GPS RWY 30 AMDT 2A.

[FR Doc. 96-30999 Filed 12—-4-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 28740; Amdt. No. 1769]
RIN: 2120-AA65
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT: Paul
J. Best, Flight Procedures Standards
Branch (AFS—420), Technical Programs
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Form 8260-5.
Materials incorporated by reference are
available for examination or purchase as
stated above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with

the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. The
SIAPS contained in this amendment are
based on the criteria contained in the
United States Standard for Terminal
Instrument Approach Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports.

The FAA has determined through
testing that current non-localizer type,
non-precision instrument approaches
developed using the TERPS criteria can
be flown by aircraft equipped with
Global Positioning System (GPS)
equipment. In consideration of the
above, the applicable Standard
Instrument Approach Procedures
(SIAPs) will be altered to include “or
GPS” in the title without otherwise
reviewing or modifying the procedure.
(Once a stand alone GPS procedure is
developed, the procedure title will be
altered to remove “‘or GPS”’ from these
non-localizer, non-precision instrument
approach procedure titles.) Because of
the close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public
procedure before adopting these SIAPs
are, impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making some
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR part 97

Air Traffic Control, Airports,
Navigation (Air).
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Issued in Washington, DC on November 29,
1996.

Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40113,
40120, 44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

8897.23, 97.27, 97.33,97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.27 NDB, NDB/DME;
§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective Jan. 30, 1997.

Naples, FL, Naples Muni, VOR or GPS RWY
5, Amdt 5 CANCELLED

Naples, FL, Naples Muni, VOR RWY 5, Amdt
5

Naples, FL, Naples Muni, VOR or GPS RWY
23, Amdt 6 CANCELLED

Naples, FL, Naples Muni, VOR RWY 23,
Amdt 6

Taylorville, IL, Taylorville Muni, NDB or
GPS RWY 18, Amdt 3 CANCELLED

Taylorville, IL, Taylorville Muni, NDB RWY
18, Amdt 3

Perkasie, PA, Pennridge, VOR or GPS RWY
8, Amdt 1 CANCELLED

Perkasie, PA, Pennridge, VOR RWY 8, Amdt
1

Houston, TX, Ellington Field, VOR/DME or
TACAN or GPS RWY 22, Amdt 2
CANCELLED

Houston, TX, Ellington Field, VOR/DME or
TACAN RWY 22, Amdt 2

[FR Doc. 96-30998 Field 12—-4-96; 8:45 am]
BILLING CODE 4910-13-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 61, 63 and 70
[AD-FRL-5658-4]

Clean Air Act Final Interim Approval,
Operating Permits Program; State of
Alaska and Clean Air Act Final
Approval in Part and Disapproval in
Part, Section 112(1) Program Submittal;
State of Alaska

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final Interim Approval, and
Final Approval in Part and Disapproval
in Part.

SUMMARY: EPA grants final interim
approval of the operating permits
program submitted by the Alaska
Department of Environmental
Conservation for the purpose of
complying with federal requirements for
an approvable State program to issue
operating permits to all major stationary
sources, and to certain other sources.

EPA also grants final approval in part
and disapproval in part of the program
submitted by the Alaska Department of
Environmental Conservation for the
purpose of implementing and enforcing
the hazardous air pollutant
requirements under section 112 of the
Act.

EFFECTIVE DATE: December 5, 1996.

ADDRESSES: Copies of the State’s
submittal and other supporting
information used in developing the final
interim approval, and the approval in
part and disapproval in part, are
available for inspection during normal
business hours at the following location:
U.S. Environmental Protection Agency,
Region 10, 1200 Sixth Avenue, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
David C. Bray, Office of Air Quality,
OAQ-107, U.S. Environmental
Protection Agency, 1200 Sixth Avenue,
Seattle, Washington 98101, telephone
(206) 553-4253.

SUPPLEMENTARY INFORMATION:
I. Background and Purpose
A. Title V—Background

As required under title V of the 1990
Clean Air Act Amendments (sections
501-507 of the Clean Air Act (“the
Act’)), EPA has promulgated rules
which define the minimum elements of
an approvable State operating permits
program and the corresponding
standards and procedures by which EPA
will approve, oversee, and withdraw
approval of State operating permits

programs (see 57 FR 32250 (July 21,
1992)). These rules are codified at 40
Code of Federal Regulations (CFR) part
70. Title V requires States to develop,
and submit to EPA, programs for issuing
these operating permits to all major
stationary sources and to certain other
sources.

The Act requires that States develop
and submit these programs to EPA by
November 15, 1993, and that EPA act to
approve or disapprove each program
within one year after receiving the
submittal. EPA’s program review occurs
pursuant to section 502 of the Act and
the part 70 regulations, which together
outline criteria for approval or
disapproval. Where a program
substantially, but not fully, meets the
requirements of part 70, EPA may grant
the program interim approval for a
period of up to two years. If EPA has not
fully approved a program by two years
after the November 15, 1993 date, or by
the end of an interim program, it must
establish and implement a federal
program.

EPA must apply sanctions to a State
18 months after EPA disapproves the
program. In addition, discretionary
sanctions may be applied any time
during the 18-month period following
the date required for program submittal
or program revision. If the State has no
approved program two years after the
date required for submission of the
program, EPA will impose additional
sanctions, where applicable, and EPA
must promulgate, administer, and
enforce a federal permits program for
the State. EPA has the authority to
collect reasonable fees from the
permittees to cover the costs of
administering the program.

On May 31, 1995, the Alaska
Department of Environmental
Conservation (referred to herein as
“ADEC,” “the Department,” **Alaska’ or
“the State’’) submitted a title V program
for EPA review and approval. EPA
notified the State in writing on July 13,
1995, that the submittal was complete.
The State submitted additional
information to EPA to supplement its
May 31, 1995, submittal on August 16,
1995, February 6, 1996, February 27,
1996, July 5, 1996, and August 2, 1996.
EPA considered these supplemental
submittals to be a material change to
ADEC’s May 31, 1995, program
submittal and extended its official
review period by 8 months to January
31, 1997. On September 18, 1996, EPA
proposed to grant interim approval to
Alaska’s title V program. See 61 FR
49091. EPA received several comments
on its proposal, which are discussed in
section Il below.
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B. Section 112—Background

Section 112(1) of the Act established
new, more stringent requirements for a
State or local agency that wishes to
implement and enforce a hazardous air
pollutant program pursuant to section
112 of the Act. Prior to November 15,
1990, delegation of NESHAP regulations
to State and local agencies could occur
without formal rulemaking by EPA.
However, the new section 112(l) of the
Act requires EPA to approve State and
local hazardous air pollutant rules and
programs under section 112 through
formal notice and comment rulemaking.
Now State and local air agencies that
wish to implement and enforce a
federally-approved hazardous air
pollutant program must make a showing
to EPA that they have adequate
authorities and resources. Approval is
granted by EPA through the authority
contained in section 112(1), and
implemented through the federal rule
found in 40 CFR part 63, subpart E, if
the Agency finds that: (1) The State or
local program or rule is ““no less
stringent’ than the corresponding
federal rule or program, (2) adequate
authority and resources exist to
implement the State or local program or
rule, (3) the schedule for
implementation and compliance is
sufficiently expeditious, and (4) the
State or local program or rule is
otherwise in compliance with federal
guidance.

On May 17, 1995, the State requested
delegation for all existing applicable 40
CFR parts 61 and 63 regulations as
adopted by reference into 18 AAC
50.040. The State also requested
authority to implement and enforce all
future 40 CFR part 61 and 63 regulations
which Alaska adopts by reference into
State law. Finally, the State requested
approval under the authority of 40 CFR
63.93 to substitute its State
preconstruction review program
regulations for the federal
preconstruction review regulations in 40
CFR 63.5(b)(2)—(4) and 63.54, as these
rules apply to newly constructed major
affected sources or the construction of a
new emission unit. The State amended
its May 17, 1995 delegation request on
February 27, 1996 and July 5, 1996 to
include additional part 61 and part 63
regulations adopted by reference into 18
AAC 50.040.

In this notice, EPA is taking final
action to promulgate interim approval of
the operating permits program for the
State of Alaska, and to approve in part
and disapprove in part the Alaska
program for implementing section 112
of the Act. EPA is also responding to

comments received on the September
18, 1996, proposal.

Il. Changes to Regulations and
Response to Comments

A. Changes to Alaska’s Regulations

On October 17, 1996, ADEC submitted
a final version of the State’s regulations
which were adopted on September 17,
1996. These regulations included
numerous editorial changes from the
version that was submitted on August 2,
1996. EPA has reviewed this final
version and finds, with the exceptions
noted below in the response to public
comment, that the editorial changes do
not affect any of the preliminary
decisions made in EPA’s notice of
proposed interim approval.

B. Response to Public Comment on
Proposed Interim Approval of Alaska’s
Title V Program

Most of the comments EPA received
on the September 18, 1996, Federal
Register notice addressed EPA’s
proposed interim approval of Alaska’s
title V program. All of the comments
supported interim approval of the
program. EPA received comments from
four oil and gas companies, two
branches of the Department of Defense,
a coalition of Alaska industries, and the
Alaska Department of Environmental
Conservation. The following
summarizes the comments received and
provides EPA’s responses thereto.

1. Comments Relating to the State
Implementation Plan

Several comments addressed
regulations that do not relate to Alaska’s
title V program. Two commenters
requested that EPA exclude 18 AAC
50.100(b) through (e) from approval
under title V. EPA agrees that these
provisions, which regulate sulfur
dioxide emissions from nonroad
engines, are not related to title V
operating permits requirements and are
not covered under this interim approval.
These provisions will be acted on by
EPA in a separate rulemaking if they are
re-submitted by the State as a revision
to the Alaska state implementation plan
(SIP).

One commenter voiced opposition to
the fuel restrictions for nonroad engines
contained in 18 AAC 50.100(b) through
(e). As discussed above, these
provisions are not title V requirements
and have not been proposed for
approval by EPA as part of Alaska’s title
V program. Therefore, the comment is
not germane to this action.

Similarly, one commenter voiced
concern with respect to a change to the
State’s opacity standards and the State’s

new provisions for excess emissions due
to routine operations like soot blowing,
start-up, or shutdown. Again, these
provisions are not title V requirements
and have not been proposed for
approval by EPA as part of Alaska’s title
V program. Therefore, the comment is
not germane to this action.

2. Sources Subiject to the Federally-
Approved Program

One commenter requested that EPA
clarify in its final action that operating
permits required for the Anchorage
Terminal bulk loading facility under 18
AAC 50.325(d) would not be considered
federal title V operating permits but
only State operating permits. EPA
disagrees. Part 70 states, ““A State
program with whole or partial approval
under this part must provide for
permitting of at least the following
sources.” 40 CFR 70.3(a) (emphasis
added). Therefore, a State is authorized
to include in its federally-approved title
V program more sources than are
required to be covered under 40 CFR
70.3. 18 AAC 50.325 sets forth the
categories of sources that are required to
obtain operating permits under State
law and this entire section has been
submitted to EPA as part of Alaska’s
title V submittal. There is nothing in the
submittal from the State nor in the
State’s rules themselves that would
distinguish sources listed in 18 AAC
325(d) from other sources required to
obtain federal title V permits. (Compare,
for example, the language of 18 AAC
50.325(d) to that of 50.325(c), which
covers sources subject to parts C and D
permits and which are also required to
have title V permits under section
502(a) of the Act and 40 CFR 70.3.)
Although the State could clearly amend
its regulations and program submittal in
the future to exempt from its title V
program sources that are not required to
have title V permits as a matter of
federal law, EPA can only act on what
has been formally submitted at this
time. Therefore, until such time as the
Alaska program is revised, all sources
required to have operating permits
under 18 AAC 50.325 are required to
have federal operating permits under
title.

3. Definition of “Regulated Air
Contaminant”

In the September 18, 1996, proposal,
EPA stated that the Alaska definition of
“regulated air contaminant” in AS
46.14.990(21) appeared to be narrower
in scope than EPA'’s definition of
“regulated air pollutant” in 40 CFR
70.2. See 61 FR 49094-49095. The State
of Alaska questioned whether this issue
is an “applicability”’ issue, the heading
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EPA used for the discussion in the
September proposal. EPA believes the
State misunderstood EPA'’s use of the
term “applicability.” EPA agrees that
the difference in the two definitions
does not affect the sources that are
required to obtain a title VV operating
permit. The narrower scope of the
Alaska definition, however, does impact
the applicability of the requirements of
Alaska’s title V rules. As the State’s own
analysis shows, the applicability of
certain requirements, specifically
requirements for permit applications
and off-permit changes, will be affected
by the difference in the two definitions.
Therefore, as discussed in the proposed
interim approval, EPA still believes that
the Alaska definition of “‘regulated air
contaminant” is inconsistent with EPA’s
definition of “‘regulated air pollutant”
and must be changed to receive full
approval. EPA is clarifying, however,
that this difference does not affect the
sources required to have permits, but
rather the applicability of certain
requirements of the permitting program
to sources required to have title V
permits.

4. EPA-Issued Permits

One commenter requested
clarification on EPA’s discussion of the
status of EPA-issued PSD permits. As
discussed in the proposed interim
approval, terms and conditions of EPA-
issued PSD permits are applicable
requirements which must be included
in title V permits and the Alaska rules
include the necessary provisions to
ensure this occurs. See 61 FR 49093.
The commenter expressed concern,
however, that many terms and
conditions of the old EPA-issued
permits are obsolete, environmentally
insignificant, or otherwise no longer
appropriate, and requested clarification
as to how such terms could be excluded
from the title V permit or revised
through the title V permitting process.
EPA agrees that terms and conditions in
some EPA-issued PSD permits and old
preconstruction permits issued by States
may no longer be appropriate or
applicable, and therefore need not be
included in a source’s title V permit. As
the commenter noted, EPA has issued
guidance with respect to how sources
and permitting authorities may utilize
the title V permitting process to address
this issue. See Section I1.B.7 of the
“White Paper for Streamlined
Development of Part 70 Permit
Applications,” from Lydia N. Wegman
to Air Office Directors, dated July 10,
1995 (White Paper No. 1). This
memorandum provides guidance on
how to identify and address terms and
conditions which are obsolete,

environmentally insignificant, or
otherwise no longer appropriate. White
Paper No. 1 clearly states, however, that
the title VV permit issuance process
cannot be used to revise terms and
conditions that still clearly apply to the
source. Such revisions must be made
using revision procedures under the
applicable new source review program,
but may be done concurrently with the
title V permit issuance process. EPA
commits to working with the State and
with sources in Alaska to identify
provisions of EPA-issued PSD permits
that are obsolete, environmentally
insignificant, or otherwise no longer
appropriate, and to act expeditiously on
requests for permit revisions.

5. Authority to Implement Section 112
Requirements

In the September 18, 1996, Federal
Register notice, EPA noted that Alaska
lacked authority to implement several
section 112(l) requirements, but
believed that these deficiencies were not
so serious as to warrant disapproval. 61
FR 49095. Alaska commented that the
September 17, 1996, final version of the
adopted State rules included the
adoption by reference of 40 CFR 61.150
and 40 CFR 61.154 and asked that EPA
remove the specific interim approval
conditions related to these provisions.
EPA agrees that the adoption of these
two provisions remedies the
deficiencies regarding implementation
and enforcement of the asbestos
NESHAP for waste disposal and active
waste disposal sites.t Alaska has still
not adopted, however, the provisions of
40 CFR part 61, subpart | (radionuclide
NESHAP for facilities licensed by the
Nuclear Regulatory Commission).
Therefore, the State still lacks sufficient
authority to implement all applicable
section 112 requirements for title V
sources in Alaska. As such, EPA
concludes that the Alaska program must
be granted interim rather than full
approval because of this deficiency.

6. Insignificant Emission Units.

In the September 18, 1996, Federal
Register notice, EPA raised two
concerns with respect to Alaska’s
insignificant source regulations. See 18
AAC 50.335(m), 50.335(q)—(v), and
50.335(m). EPA received comments on
both issues.

a. “‘Director’s discretion’ provision.
EPA’s first concern with Alaska’s
insignificant source regulations related
to 18 AAC 50.335(u), which contains a
list of sources that may be determined

1As discussed in section 111.B.1. below, however,
EPA has continuing concerns regarding the lack of
training of ADEC staff who will be performing
asbestos inspections.

to be insignificant on a case-by-case
basis. EPA stated that, before EPA could
approve such a “‘director’s discretion”
provision, Alaska must demonstrate that
each of the sources on the list would
qualify as “insignificant” in all cases. 61
FR 49095. One commenter objected to
this concern, stating that the list of
sources in 18 AAC 50.335(u) narrowly
defines the type and size of sources
eligible for case-by-case exemption and
that EPA’s concern with over broad
delegation was unwarranted. EPA
continues to believe for the reasons
discussed at 61 FR 49095 that 18 AAC
50.335(u), as submitted at the time of
EPA’s proposed action, was
unapprovable. As the commenter notes,
however, Alaska has since revised 18
AAC 50.335(u) and eliminated all but
two of the sources eligible for case-by-
case treatment as insignificant sources:
(1) NPDES permitted ponds and lagoons
used solely for settling solids and
skimming oil and grease; and (2) coffee
roasters with capacity of less than 15
pounds per day of coffee. See 18 AAC
50.335(u) (adopted September 17, 1996).
EPA agrees that Alaska has adequately
demonstrated that these two sources
could qualify as insignificant sources in
all cases. Therefore, the concern raised
by EPA in the proposal regarding the
scope of 18 AAC 50.335(u) has been
resolved and is no longer a basis for
interim approval.

b. Exemption from monitoring,
recordkeeping, reporting, and
compliance certification requirements.
The second concern raised by EPA in
the proposed interim approval was
Alaska’s express exemption of
insignificant sources that are subject
only to generally applicable
requirements from the monitoring,
recordkeeping, reporting, and
compliance certification requirements
set forth in 40 CFR 70.6. See 18 AAC
50.350(m)(3). In the proposal, EPA
explained why it believes that part 70
does not allow such sources to be
exempt from the monitoring,
recordkeeping, reporting, and
compliance certification requirements of
40 CFR 70.6, but that part 70 instead
provides only a limited exemption from
some permit application requirements
for insignificant sources. 61 FR 49096—
49097.

EPA also discussed EPA’s March 5,
1996, guidance document entitled
“White Paper Number 2 for Improved
Implementation of the Part 70 Operating
Permits Program” from Lydia N.
Wegman, Deputy Director, Office of Air
Quality Planning and Standards, to
Regional Air Directors (““White Paper
No. 2”"), which specifically addresses
how title V permits can address
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insignificant emission units and
activities subject to generally applicable
requirements in a State implementation
plan in a manner that minimizes the
burden associated with the permitting of
such emission units and activities.
Briefly summarized, White Paper No. 2
makes clear that it is within the
permitting authority’s discretion to
decide the extent to which additional
monitoring (beyond that provided in the
applicable requirement itself) will be
required in the title V permit for
insignificant emission units or activities
subject to generally applicable
requirements, based on the likelihood
that a violation could occur from those
emission units or activities. White Paper
No. 2, however, in no way suggests that
emission units and activities subject to
applicable requirements can be
exempted from compliance certification,
even on a permit-by-permit basis. 61 FR
49096.

EPA also discussed in the September
18, 1996, proposal the effect of the
recent Ninth Circuit decision addressing
EPA’s action on similar insignificant
source regulations submitted as part of
Washington’s title V program. Western
States Petroleum Association v. EPA, 87
F.3d 280 (9th Cir. 1996) (“WSPA”). The
WSPA case concerned EPA’s interim
approval of the Washington State
operating permits program, which also
contains an exemption from monitoring,
recordkeeping, reporting, and
compliance certification requirements
for insignificant emission units and
activities subject to generally applicable
SIP requirements.2 See 60 FR 62992,
62996 (December 5, 1995) (final interim
approval of Washington title V program
based on exemption of insignificant
emission units from certain permit
content requirements); 60 FR 50166,
50171 (September 28, 1995) (proposed
interim approval of Washington’s title V
program on same basis). The petitioners
in the WSPA case challenged EPA’s
identification of this exemption as
grounds for interim approval, asserting
that such an exemption was allowed by
part 70, and that EPA had acted
inconsistently by approving other title V
programs with similar exemptions. The
Ninth Circuit did not opine on whether
EPA’s position on Washington’s
insignificant emission units regulations
was consistent with part 70. The Court
did, however, find that EPA had acted
inconsistently in its title VV approvals,
and had failed to explain the departure
from precedent the Court perceived in
the Washington interim approval. The
Court then ordered EPA to fully approve

2The Alaska insignificant source provisions are
modeled closely after the Washington provisions.

Washington’s insignificant emission
unit regulations. Since the September
18, 1996, proposal, the Ninth Circuit has
denied EPA’s request for rehearing on
the remedy ordered by the Court.

In the Alaska proposal, EPA
explained in detail why it believed its
inconsistencies in approving State
insignificant emission unit provisions in
other title V permit programs were
minimal. EPA first demonstrated that, of
the eight title V programs cited by the
WSPA Court as inconsistent with EPA’s
decision on Washington’s regulations,
four of them (Massachusetts, North
Dakota, Knox County, Tennessee, and
Florida) were in fact consistent with
EPA’s position that insignificant sources
subject to applicable requirements may
not be exempt from permit content
requirements. EPA then stated that it
was still evaluating for consistency the
other four programs cited by the Court
as inconsistent with EPA’s decision on
Washington’s program (Hawaii, Ohio,
North Carolina, and Jefferson County,
Kentucky) and that these four programs
may ultimately be determined to
impermissibly exempt insignificant
emission units from permit content
requirements. EPA noted, however, that
as of September 1996, EPA had given or
proposed to give full or interim
approval to 113 State and local title V
programs, and that, at most, only
Hawaii, Ohio, North Carolina, and
Jefferson County, Kentucky, presented
inconsistencies with EPA’s proposed
action on Alaska’s insignificant source
regulations. EPA concluded that these
four potential inconsistencies
represented a relatively minor set of
deviations from EPA’s normal policy as
manifested in the vast majority of title
V program approvals and in White
Paper No. 2. 61 FR 69096—69097.

The commenter raised several issues
with respect to EPA’s proposal that
Alaska eliminate the exemption from
monitoring, recordkeeping, reporting,
and compliance certification
requirements for insignificant sources
subject to generally applicable
requirements. First, the commenter
asserted that the Alaska insignificant
source rules satisfy all applicable
gatekeepers set forth in part 70 and
incorporated by reference the positions
stated in petitioners’ briefs in the WSPA
case regarding the criteria for EPA
review of State and local title V
programs. In essence, the commenter
argued that part 70 allows a permitting
authority to exempt insignificant
sources subject to only generally
applicable requirements from the
monitoring, recordkeeping, reporting,
and compliance certification
requirements of 40 CFR 70.6.

EPA has addressed at length its
position that part 70 does not allow the
exemption of insignificant sources
subject to generally applicable
requirements from the monitoring,
recordkeeping, reporting, and
compliance certification requirements of
40 CFR 70.6 in its decisions on the
Washington title V program, the
Tennessee title V program, the proposal
on the Alaska title V program and the
United States briefs filed in the WSPA
case. See 61 FR 49091 (proposed interim
approval of Alaska title V program); 61
FR 39335 (July 29, 1996) (final interim
approval of Tennessee title V program);
61 FR 9661 (March 11, 1996) (proposed
interim approval of Tennessee title V
program); 60 FR 62992 (final interim
approval of Washington title V
program); 60 FR 50166, 50171
(September 28, 1995) (proposed interim
approval of Washington title V
program).3 EPA incorporates by
reference the analysis set forth in those
documents. In summary, EPA believes
that 40 CFR 70.5 authorizes a permitting
authority to grant certain relief for
insignificant emission units from title V
permit application requirements so long
as no application omits any information
necessary to determine the applicability
of or to impose any applicable
requirement or any required fee.
Nothing in part 70, however, authorizes
a permitting authority to exempt from
the title V permit applicable
requirements that apply to insignificant
emission units; any monitoring,
recordkeeping, or reporting necessary to
assure compliance with those applicable
requirements; and the requirement to
certify compliance with all permit terms
and conditions, including those that
apply to insignificant emission units.

Next, the commenter disagreed with
EPA’s conclusion that EPA has
approved programs that exempt
insignificant emission units subject to
applicable requirements from some or
all permit content requirements in only
a handful of cases. Specifically, the
commenter argued that the plain
language of the Massachusetts and
Florida programs exempt insignificant
emission units from permit content
requirements and that EPA has since
taken or proposed action on three
additional programs that exempt
insignificant emission units from permit
content requirements. The commenter
also stated that the majority of the 113
programs on which EPA has taken or
proposed full or interim approval are
silent on whether insignificant emission
units must be regulated in title V

3The briefs filed by the United States in the
WSPA case are in the docket.
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permits and that the decision to exempt
such units from monitoring,
recordkeeping, reporting, and
compliance certification will therefore
be made at the time of permit issuance
in most of those States.

EPA disagrees with the commenter’s
assertions. With respect to the
Massachusetts and Florida title V
programs, EPA acknowledged in the
September 18, 1996, Federal Register
notice that those programs do appear to
exempt insignificant emission units
from permit content requirements. That
does not end the inquiry, however. In
acting on the Massachusetts program,
EPA carefully examined the list of
exempt activities and determined that
the listed activities either named
activities that are not subject to
applicable requirements or that any
applicable requirement implicated by a
listed activity was not designed to be
implemented by addressing emission
units in the permit (such as open
burning activities). See 61 FR 49096 and
“*Addendum to Technical Support
Document for Proposed Action on
Alaska Title V Program Insignificant
Emission Units and Activities,” dated
August 22, 1996. With respect to
Florida, EPA explained its view that, in
order to remedy the deficiencies
identified by EPA in the Florida interim
approval notice, which included the
State’s failure to include gatekeeper
language that assured the completeness
of permit applications, the State would
necessarily have to address the
exemption created from permit content
requirements. It follows that, to the
extent Florida’s regulations can be read
as creating an exemption from permit
content, this should also be considered
grounds for EPA’s interim approval of
Florida’s program. 61 FR 49097 and
“*Addendum to Technical Support
Document for Proposed Action on
Alaska Title V Program Insignificant
Emission Units and Activities,” dated
August 22, 1996. In short, EPA believes
that its decisions on the Massachusetts
and Florida title V programs are
consistent with its position that part 70
does not allow insignificant emission
units subject to applicable requirements
to be exempted from monitoring,
recordkeeping, reporting, or compliance
certification requirements.

EPA also disagrees with the
commenter’s unsupported and
unexplained assertion that EPA’s final
or proposed actions on the Michigan,
New Hampshire, and South Coast Air
Quality Management District (South
Coast) programs demonstrate that EPA
continues to give full approval to title V
programs that exempt insignificant
emission units from permit content

requirements.4 EPA has carefully
reviewed the relevant portions of the
regulations, Federal Register notices,
and supporting dockets for each these
three programs. Each of these programs
does contain a limited exemption from
certain permit application requirements
or the requirement to list certain
equipment in the permit. EPA is
unaware of any provision in any of
these State programs, however, that
exempts insignificant emission units
subject to applicable requirements from
the permit content requirements of 40
CFR 70.6. For a more detailed
discussion of EPA’s conclusion that the
Michigan, New Hampshire, and South
Coast programs are consistent with
EPA’s action on the Alaska program,
please refer to the “*Addendum to
Technical Support Document for Final
Action on Alaska Title V Program
Insignificant Emission Units and
Activities” in the docket.

EPA agrees with the commenter that
the majority of the 113 title V programs
on which EPA has taken or proposed
full or interim approval do not expressly
state that insignificant emission units
subject to applicable requirements are
subject to permit content requirements.
EPA vigorously disagrees with the
inference drawn by the commenter from
this fact, namely, that these title V
programs implicitly or in practice
exempt insignificant emission units
from permit content requirements. EPA
has made clear in the Federal Register
notices acting on the Washington and
Tennessee title V programs that part 70
does not allow the exemption of
insignificant emission units subject to
applicable requirements from the permit
content requirements of 40 CFR 70.6.
EPA also discussed this position at
length in White Paper No. 2. EPA’s
approval of State and local title V
programs has been based on the
assumption that the State and local
program regulations, which in many
cases closely track the language in 40
CFR 70.6, will be interpreted in the
same way that EPA has interpreted part
70. In addition, except perhaps in the
handful of cases in which EPA may
have approved programs which
improperly exempt insignificant
emission units with applicable
requirements from permit content
requirements, EPA has required that
permits issued for insignificant
emission units subject to applicable

4The commenter did not explain the assertion
that EPA’s proposed action on the Alaska program
was inconsistent with EPA’s proposed or final
action on the Michigan, New Hampshire, and South
Coast programs. EPA is therefore left to guess at the
commenter’s concerns.

requirements comply with the
requirements of section 70.6.

In short, where a State or local title V
program does not specifically exempt
insignificant emission units from permit
content requirements, EPA has assumed
that no such exemption will be inferred
and has therefore not objected to this
aspect of the program. Where EPA has
been concerned that a State or local
program could be interpreted to provide
such an exemption from permit content
requirements, EPA has clarified its
expectation in the Federal Register
notice acting on such programs that the
permitting authorities must ensure that
all permits issued ‘“‘assure compliance
with all applicable requirements at the
time of permit issuance.” See 60 FR
32603, 32608 (June 23, 1995); 60 FR
44799, 44801 (August 29, 1995). If,
during implementation of such
programs, permits are issued which do
not comply with the requirements of
section 70.6 with respect to insignificant
emission units subject to applicable
requirements, EPA would consider this
grounds for objecting to individual
permits, 40 CFR 70.8(c)(1), as well as
grounds for withdrawing approval of
such State or local programs, 40 CFR
70.10(c)(1)(ii)(B).

In summary, EPA believes that there
are only a handful of programs out of
the more than 113 that EPA has acted
or proposed action on as of this date
that either have been confirmed to be
inconsistent with part 70 or for which
consistency is still an unresolved issue.
These are Hawaii, Ohio, North Carolina,
and Jefferson County, Kentucky.5 In
other cases, EPA believes that it has
been consistent in acting in accordance
with the part 70 regulations and EPA’s
stated policy, as evidenced in the
Washington and Tennessee title V
interim approvals and White Paper No.
2, of not giving full approval to title V
programs that exempt insignificant
emission units subject to applicable
requirements from some or all permit
content requirements.

EPA stated in its September 18, 1996,
proposal on Alaska’s program that EPA
would determine which title V
programs are in fact inconsistent with
the part 70 requirements regarding
inclusion of all applicable requirements
in permits, and would act to either bring
those programs into consistency with
part 70 or to explain any departures.
EPA has given further consideration to
the treatment of insignificant emission
units in title V permits in general since
the September 18, 1996, proposal and

5This list excludes those programs where the
inconsistency was identified as an interim approval
issue.
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plans to address the issue, as well as
any potentially inconsistent programs,
as follows. EPA intends to publish a
notice of proposed rulemaking that will
serve two purposes. First, it will
propose to add clarifying language to 40
CFR 70.6 that will make clear EPA’s
position that insignificant emission
units that are subject to applicable
requirements may not be excluded from
part 70 permits and permit content
requirements. EPA believes this
requirement is clear under the current
part 70 regulations, but wishes to put to
rest the continuing dispute over the
meaning of the current regulations. In
this regard, the notice will also reiterate
the guidance EPA has provided in
White Paper No. 2 regarding
possibilities for streamlined treatment of
insignificant emission units subject only
to generally applicable requirements.

Second, the notice will solicit
comment as to whether part 70 should
be revised to allow for an approach
similar to that taken in the State of
Washington and Alaska. EPA believes at
this time that it has answered the
legitimate implementation concerns
associated with this issue. However,
some States continue to request
additional flexibility. EPA believes
these requests deserve a fair hearing,
and so will request comments
explaining exactly what implementation
concerns remain, and how part 70 might
be revised to address these concerns.
EPA will also request comment on how,
if part 70 were to be amended, rule
language could be crafted to retain
appropriate limitations and safeguards.
Specifically, EPA will seek to
understand how part 70 could be
structured so that (1) excluded units
would be truly small and (2) the
flexibility to exclude subject units
would be limited to requirements that
are truly generic, that is, universally
applicable.

EPA expects that this rulemaking will
result in either the addition of clarifying
language that confirms EPA’s
interpretation of the current part 70
regulations, or in revisions to part 70
that will allow a new level of flexibility
for insignificant emission units subject
to generally applicable requirements. In
either case, programs that are
inconsistent with part 70 as it stands at
the conclusion of this forthcoming
rulemaking will be required to submit
program corrections within a specified
time period. Although EPA has
authority to require inconsistent
programs to make corrections more
expeditiously, EPA does not wish to
make States conduct serial program
adjustments on the same issue. Given
the narrow scope of the forthcoming

rulemaking, EPA believes it can be
finalized relatively quickly.

EPA believes that it can best ensure
the consistency required by the Ninth
Circuit in the WSPA case by requiring
Alaska to meet the same requirements
under the current part 70 regulations
that EPA has applied to all but perhaps
a handful of title V programs, namely,
that insignificant emission units subject
to applicable requirements may not be
exempted from the monitoring,
recordkeeping, reporting or compliance
certification requirements of 40 CFR
70.6. As discussed below, Alaska will
have 18 months to address this and all
other interim approval issues identified
in this final interim approval. This
should give EPA sufficient time to
complete the forthcoming rulemaking
discussed above for insignificant
emission units and also give Alaska
sufficient time to respond to this
forthcoming rulemaking before
expiration of the two year interim
approval period.

c. Additional issues on insignificant
emission units. One commenter raised
several other concerns regarding EPA’s
proposed interim approval of Alaska’s
regulations for insignificant sources.
The commenter stated that EPA
incorrectly asserted that 18 AAC
50.335(m) requires the inclusion of
emission data, such as monitoring data,
for insignificant emission units in the
final permit. EPA is uncertain of the
language in the proposal that led to the
commenter’s concern. 18 AAC
50.335(m) requires a permit application
to contain reasonable documentation
consistent with the requirements of
Alaska’s title V regulations to verify the
accuracy and adequacy of the
information submitted in the permit
application, including calculations on
which the information is based. That
provision also states that an application
may not omit information needed to
determine the applicability of or to
impose any applicable requirement or to
impose any fee, the so-called
‘“applicable requirements gatekeeper”
required by 40 CFR 70.5. EPA stated
that this “‘applicable requirements
gatekeeper” applied to insignificant
sources, 61 FR 49095, and it is perhaps
this language that concerned the
commenter. EPA did not intend, by this
statement, to imply that a permit
application must contain all information
identified by 18 AAC 50.335(m), such as
emission data, for insignificant sources.
Instead, EPA intended to emphasize that
the requirement that an application may
not omit information necessary to
determine the applicability of or to
impose an applicable requirement or a
fee applies to insignificant sources as

well as to other sources. This is made
clear in 18 AAC 50.335(q)(2) through (4)
as well.

The commenter also asserted that
Alaska’s regulations for insignificant
sources adequately ensure that
insignificant sources that increase
emissions so as to cause them to fall
outside of the regulatory definition of an
insignificant source must then be
treated as significant and be included in
the operating permit. EPA agrees that
the Alaska program is adequate to
ensure that insignificant sources which
increase emissions so as to be
considered significant will be
appropriately addressed in the operating
permit.

The commenter next states that
“EPA’s position is that a facility must
forever verify that (insignificant sources)
do not increase their emissions and
violate SIP requirements.” The
commenter suggests that EPA’s position
that insignificant sources may not be
exempt wholesale from monitoring,
recordkeeping, reporting and
compliance certification requirements
means that sources will have to
constantly monitor insignificant
sources. EPA has never stated or
implied that facilities must engage in
constant and costly monitoring of
insignificant sources. To the contrary, in
acknowledgement of the legitimate
concern raised by the commenter, EPA
has given clear guidance on how
insignificant sources subject to
applicable requirements can be
addressed in title V permits in a manner
that minimizes the burden associated
with the permitting of such sources. See
White Paper No. 2.

The commenter next states that “EPA
would be satisfied if Alaska established
a regulatory presumption that
(insignificant sources) normally
maintain emissions that are
insignificant.” The commenter appears
to have misinterpreted some language in
the September 18, 1996, proposal. EPA
stated that a State could meet the
monitoring, recordkeeping, and
reporting requirements for insignificant
sources subject to generally applicable
requirements by establishing a
regulatory presumption that no
additional monitoring, recordkeeping,
and reporting is necessary for such
sources to assure compliance, so long as
the State had the authority to impose
such requirements on a case-by-case
basis if necessary to ensure compliance.
61 FR 49096 n. 4. This is one method
EPA has suggested by which a State can
meet the monitoring, recordkeeping,
and reporting requirements of 40 CFR
70.6 for insignificant sources in a
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manner that imposes minimal burden
on sources and the permitting agency.

The commenter also stated that the
present Alaska program sufficiently
prevents insignificant sources from
violating applicable requirements.
Enhancing and ensuring compliance is
indeed a major goal of the title V
program. Congress and EPA insisted on
certain program elements, however, to
achieve that goal. As discussed above,
part 70 requires permits to contain
terms and conditions necessary to
assure compliance with all applicable
requirements and requires sources to
certify compliance with all permit terms
and conditions. Part 70 contains no
exemption for insignificant emission
units subject to applicable requirements.
The Alaska program contains such an
exemption and therefore does not meet
the requirements of part 70 for permit
content.

7. Inspection and Entry Requirements

One commenter objected to EPA’s
concern that Alaska’s entry and
inspection requirements do not appear
to meet the requirements of 40 CFR
70.6(c)(2). That provision states that all
title V permits must contain
“(i)nspection and entry requirements
that require that, upon the presentation
of credentials and other documents as
may be required by law, the permittee
shall allow the permitting authority or
an authorized representative” to
conduct specified entry, inspection,
copying, and sampling functions
(emphasis added).

The comparable provision of Alaska
law requires title V permits to contain
the following provision:

The permittee shall allow an officer or
employee of the department or an inspector
authorized by the department, upon
presentation of credentials and at reasonable
times with the consent of the owner or
operator to (conduct specified entry,
inspection, copying, and sampling
functions).

18 AAC 50.345(7) (emphasis added).
See also AS 46.14.515 (statute
authorizing inspections of air emission
sources ‘‘upon presentation of
credentials and at reasonable times with
the consent of the owner or operator)
(emphasis added); AS 46.03.02(6)
(same). Where an owner or operator
does not grant consent, the permitting
authority must obtain a warrant under
AS 46.03.860.

In the September 18, 1996, Federal
Register notice, EPA expressed concern
that Alaska law explicitly required that
owners or operators consent to an
inspection or that the Department obtain
awarrant. 61 FR 49097. EPA therefore
proposed to require, as a condition of

full approval, that Alaska demonstrate
to EPA’s satisfaction that its provisions
for entry and inspection meet the
requirements of part 70.

In objecting to EPA’s proposal, the
commenter stated that the *‘other
documents as may be required by law”
language of 40 CFR 70.6(c)(2) includes
“the requirement under state law to
present a warrant prior to entry in cases
where consent has been withheld by an
owner or operator.” The commenter
further stated that Alaska law simply
codifies the fundamental constitutional
protections against unreasonable search
and seizure.

The language in part 70 concerning
authority for inspection and entry is
almost identical to the language that has
been required in EPA- and State-issued
permits under the Clean Water Act, the
Resource Conservation and Recovery
Act (RCRA), and the Underground
Injection Control (UIC) program since
1980. See 40 CFR 122.41(i); 144.51(i);
270.30(i); see also 45 FR 33290 (May 19,
1980). In responding to commenters’
concerns in the promulgation of the
Clean Water Act, RCRA, and UIC
regulations that this language did not
incorporate a requirement for the
presentation of a warrant, EPA stated:

Several commenters stated that the
provision should incorporate the legal
principles set forth in Marshall v. Barlow’s,
Inc., 436 U.S. 307 (1978), relating to the
necessity for presentation of a warrant under
appropriate circumstances. Some
commenters feared that by including entry
and inspection requirements as a permit
condition, EPA might be requiring permittees
to waive certain rights under the Fourth
Amendment to the United States
Constitution. It is not EPA’s intent to deprive
any permittee of its Fourth Amendment
rights as interpreted by Supreme Court
decisions. However, we have retained the
general wording requiring ““‘presentation of
credentials and such other documents as may
be required by law”’ because of the
complexity and changing nature of this area
of law, and the possibility that any particular
formulation or citation could be inaccurate or
inapplicable.

45 FR 33304-33305.

That the “other documents as
required by law’’ language is included
in EPA-issued permits issued under
most EPA programs é makes clear that
the relevant inquiry is what documents
are required as a matter of Federal law
as a condition of the right to enter and
inspect a title V source and not, as the
commenter asserts, what other
documents may be required as a matter
of State law. This is also clear from
EPA’s response to comments quoted

6The same language is also used in the regulation
setting forth the requirements for title V permits
issued by EPA under part 71. See 40 CFR 71.6(c)(2).

above. EPA believes the same is true
under 40 CFR 70.6(c)(2). The purpose of
title V and part 70 is to set forth
minimum requirements for approval of
State programs. EPA’s clear intent to set
the Federal requirements for entry and
inspection as the minimum standard in
order to prevent States from imposing
additional restrictions on the permitting
authority’s right to enter and inspect.
Thus, for example, to the extent a State
requires a warrant as a condition of
entry where none is required as a matter
of Federal law, EPA believes the State
program would not qualify for full title
V approval. Similarly, if a State imposes
restrictions on obtaining a warrant that
are more burdensome than the
requirements for obtaining a warrant
under Federal law, the State program
would not qualify for full approval.

EPA does not necessarily agree that
Marshall v. Barlow’s precludes
warrantless inspections under section
114 of the Clean Air Act. See New York
v. Burger, 482 U.S. 691 (1987)
(warrantless search of automobile
junkyard conducted pursuant to a State
statute authorizing inspection of such
commercial property falls within
exception to the warrant requirement for
administrative inspections of
pervasively regulated industries). EPA’s
long-standing policy in conducting
inspections under the Clean Air Act,
however, is to first seek the consent of
the owner or operator before entering
and inspecting a facility and, if such
consent is denied, to obtain a warrant to
confirm EPA’s statutory authority to
enter and inspect. See Memorandum
entitled “Effect of Supreme Court
Decision in Marshall v. Barlow’s, Inc.,
on EPA Information Gathering
Authority,” from EPA General Counsel
to Assistant Administrators, dated June
29, 1978 (hereinafter, ‘“‘Barlow OGC
Memo”’); Memorandum entitled
“Conduct of Inspections After the
Barlow’s Decision,” from EPA Assistant
Administrator for Enforcement to
Regional Administrators, dated April
11, 1979 (hereinafter, “‘Barlow OE
Memo”’). This is based on EPA’s belief
that it is less resource intensive in the
long run to take the precautionary
action of obtaining a warrant than it
would be to litigate the issue under each
of the environmental laws.

Although Alaska law, at first glance,
appears consistent with EPA’s policy,
EPA remains concerned that Alaska law
may be more restrictive than federal
law. There are several areas where a
right of warrantless entry clearly exists
under federal law. For example, a
warrantless inspection is permissible in
emergencies, such as situations
involving potential imminent hazards or
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the potential destruction of evidence.
See Camera v. Municipal Court, 387
U.S. 523 (1967); see also Barlow OGC
Memo, p. 2, n. 4; Barlow OE Memo, p.
5. Furthermore, under the “open fields”
and “plain view” doctrines,
observations by inspectors of things that
are able to be seen by anyone in lawful
position or place to make such
observations do not require a warrant.
See Dow Chemical Company v. United
States, 476 U.S. 227, 238 (1986); Oliver
v. United States, 466 U.S. 170, 179
(1984); Reeves Brothers, Inc. v. EPA, No.
94-0053—-L (W.D. Va. April 11, 1995);
see also Barlow OE Memo, p. 6. The
express requirement in AS 46.14.515
and 18 AAC 50.345(7) that an owner or
operator consent to an inspection could
be interpreted to constrain these clear
exceptions to the warrant requirement.
For example, Alaska law could be
interpreted to require the consent of an
owner or operator before a Department
inspector enters property that would
otherwise be classified as “‘open fields”
and from which an inspector would be
authorized under Federal law to gather
information and conduct observations
without a warrant. Moreover, as
discussed above, warrants are not
required for administrative searches of
pervasively regulated industries under
certain circumstances. See New York v.
Burger, 482 U.S. 691. In addition, an
Alaska Supreme Court case cited by the
Alaska Attorney General as well as the
commenter states that the protections
afforded by the Alaska Constitution
against warrantless entry are greater
than provided by the Fourth
Amendment. See Woods and Rhode,
Inc. v. Department of Labor, 565 P.2d
138, 148 (Alaska 1977). EPA therefore
continues to believe that Alaska must
demonstrate to EPA’s satisfaction, as a
condition of full approval, that the
restrictions on its authority to enter,
inspect, copy records, and sample do
not exceed the restrictions that apply as
a matter of federal law under 40 CFR
70.6(c)(2).

8. Compliance Certification

In the proposal, EPA stated that
Alaska’s provisions regarding
compliance certification do not appear
to comply with the requirements of 40
CFR 70.6(c)(5), which requires
compliance certification *“‘with terms
and conditions contained in the permit,
including emission limitations,
standards, and work practice
requirements.” The Alaska regulations
require compliance certification only
with specified requirements. See 61 FR
49098. One commenter stated that the
phrase “including emission limitations,
standards, or work practices’ in 40 CFR

70.6(c)(5) is an exclusive list of the
conditions in a permit that require
certification. EPA vigorously disagrees.
The phrase must be read in context of
the entire provision, which states that a
permit shall contain ‘“Requirements for
compliance certification with terms and
conditions contained in the permit,
including emission limitations,
standards, or work practices.”
(emphasis added). The phrase “terms
and conditions contained in the permit”’
is all inclusive and covers all applicable
requirements and other provisions
required by part 70 to be contained in

a permit, not just emission limitations,
standards, or work practices. For
example, a requirement in 40 CFR part
60 that a source install, maintain, and
operate continuous emission monitors
in conformance with certain
performance specifications is a
monitoring requirement of an applicable
requirement that requires a compliance
certification. Similarly, compliance with
“gapfilling” monitoring, recordkeeping,
or reporting required under 40 CFR
70.6(a) is a part 70 requirement that
requires certification.

In further support of its position, the
commenter points to language in 40 CFR
70.6(c)(5)(iii)(A) stating that compliance
certifications must include an
“identification of each term or condition
of the permit that is the basis of the
certification.” The commenter believes
this language implies that not all terms
and conditions need be identified in the
certification. Again, EPA disagrees. It
would be both unreasonable and
inconsistent with section 504(c) of the
Act if a source was not required to
certify compliance with otherwise
applicable requirements and part 70
requirements contained in a title V
permit. Therefore, EPA maintains that
the Alaska provisions for compliance
certification fail to comply with the
requirements of 40 CFR 70.6(c)(5) and
must be revised in order to receive full
approval.

9. Affirmative Defense for Emergencies

In the proposal, EPA stated that
Alaska’s affirmative defense for
unavoidable emergencies, malfunctions,
and nonroutine repairs was broader
than the affirmative defense allowed
under part 70 for emissions in excess of
technology-based standards due to
emergencies under 40 CFR 70.6(g) for
two reasons, the definition of
technology-based standards and the
reporting period. See 61 FR 49098. One
commenter argued that Alaska’s
emergency provisions are consistent
with 40 CFR 70.6(g), although the
commenter addressed only one the
definition of technology-based standard.

Specifically, the commenter stated that
the use of the word “primarily” in the
Alaska definition of ““technology-based
emission standard” is consistent with
part 70. EPA disagrees. EPA defines a
technology-based standard as one for
which the stringency of the standard is
not based on considerations of air
quality impacts of the source or source
category in question, but instead based
on a determination of what is
technologically feasible. 59 FR 45530,
45559 (August 31, 1995). The Alaska
definition, however, could allow many
SIP emission limitations to be
considered to be technology-based
emission standards. The determination
of emission limitations needed to ensure
attainment and maintenance of NAAQS
necessarily includes consideration of
what is technologically feasible for
sources contributing to the air quality
problem, and in many cases the final
emission limitations are based entirely
on what is technologically feasible.
However, such SIP emission limitations
are considered to be health-based
emission limitations and not
technology-based emission standards
since they are specifically established to
ensure attainment and maintenance of
the NAAQS. Furthermore, many
emission limitations in PSD permits are
set at levels equivalent to that of “‘best
available control technology” (BACT)
limits. However, emission limits in PSD
permits whose purpose is to protect the
NAAQS and PSD increments are
considered health-based emission
limitations, even if they are identical in
stringency to the BACT limits.
Therefore, EPA continues to believe that
the Alaska emergency provisions are
inconsistent with the requirements of 40
CFR 70.6(g) and must be revised in
order to obtain full approval.”

10. Minor Permit Modification
Procedures

One commenter requested
clarification regarding EPA’s finding
that the State’s provisions for minor
permit modifications do not conform to
EPA’s requirements regarding changes
to monitoring, reporting, and
recordkeeping terms and conditions.
EPA’s regulations state that “‘every
relaxation of reporting or recordkeeping
permit terms shall be considered
significant,” 40 CFR 70.7(e)(4), and
must be processed as a significant
permit modification. In contrast, the
Alaska regulation requires only changes

7The commenter did not address EPA’s concern
that the Alaska regulations allow sources more time
than allowed by part 70 to submit notice of an
emergency to the permitting authority. See 61 FR
49098. This also remains as an interim approval
issue.
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that “‘materially alter or reduce” the
frequency, accuracy, or precision of
existing reporting requirements to be
processed as a significant permit
modification. EPA expressed concern
that the Alaska program would allow a
relaxation of reporting or recordkeeping
requirements to be processed as a minor
permit modification so long as the
revision did not “materially alter or
reduce’ the frequency, accuracy, or
precision of existing reporting
requirements. See 61 FR 49099. The
commenter asked how reporting or
recordkeeping could be relaxed without
materially altering or reducing the
frequency, accuracy, or precision of
existing requirements. The term
“materially’ is defined in the Random
House Dictionary of the English
Language as “‘to an important degree;
considerably.” EPA therefore believes
that not every change that alters or
reduces the frequency, accuracy, or
precision of existing requirements
would be required to be processed as a
significant permit modification under
Alaska law. As a result, EPA continues
to maintain that the Alaska procedures
for minor permit modifications fail to
comply with the provisions of 40 CFR
70.7(e) with respect to changes to
reporting or recordkeeping
requirements.

C. Response to Public Comment on
Proposed Section 112 Approval in Part
and Disapproval in Part

The only comments EPA received on
its proposed actions under section 112
were from the State of Alaska. The State
commented on EPA’s belief that sources
could “net out” of State preconstruction
review requirements, but could not
avoid preconstruction review under the
federal program. See 61 FR 49102. The
State appeared to agree with EPA’s
interpretation on ‘‘net outs” but
disagrees with EPA’s contention that 40
CFR 63.5(b) could be applicable to a
source that does not have the potential
to emit hazardous air pollutants (HAPs)
in quantities greater than major source
levels. Regarding the latter, EPA has
reviewed this issue in further detail and
has concluded that, at present, Alaska’s
interpretation is correct in that EPA has
not set lower quantity cutoffs for
defining a major source. Therefore, EPA
believes this is no longer grounds for
disapproval.

With respect to the fact that sources
could “net out” of preconstruction
review as a matter of State law, Alaska
has requested that EPA grant partial
approval under the authority of CAA
section 112(l) and 40 CFR 63.93 to its
rule substitution request in light of the
fact that Alaska does not have adequate

authority to administer 18 AAC 50.300
for all potential situations where 40 CFR
63.5(b)(3) is applicable. EPA is denying
this request for two reasons: (1) Based
on previous experience with partial
delegations in the PSD program, EPA
has found practical implementation of
such a system to be cumbersome and
one which may place added liability on
a source should it fail to obtain approval
from the proper agency. In this regard,
in order to obtain approval to substitute
its State rule, Alaska must amend 18
AAC 50.300 so that it does not allow
newly constructed major HAP sources
to “‘net out” of state preconstruction
review. (2) EPA does not yet have the
authority under section 112(l) of the
CAA or 40 CFR part 63, subpart E, to
approve partial delegation requests of
this nature.

I11. Final Action and Implications

A. TitleV

EPA is promulgating final interim
approval of the operating permits
program submitted by Alaska on May
31, 1995, and supplemented on August
16, 1995, February 6, 1996, February 27,
1996, July 5, 1996, August 2, 1996, and
October 17, 1996. The State must make
the following changes to receive full
approval.8

1. Applicability of Permit Program
Requirements

The Alaska definition of “regulated
air contaminant” in AS 46.14.990(21) is
inconsistent with the EPA definition of
the term ““regulated air pollutant in 40
CFR 70.2 in that it does not adequately
cover pollutants required to be regulated
under section 112(j) of the Act. As a
condition of full approval, Alaska must
demonstrate to EPA’s satisfaction that
its definition of “‘regulated air
contaminant” is consistent with EPA’s
definition of “‘regulated air pollutant” in
40 CFR 70.2.

2. Applicable Requirements

The Alaska definition of “‘applicable
requirement’” does not include all of the
EPA regulations implementing title VI
(40 CFR part 82) but only subparts B
and F. Although EPA has proposed to
revise 40 CFR part 70 to limit the
definition of ““applicable requirement”
to only those provisions promulgated
under sections 608 and 609 of the Act
(which EPA has promulgated in 40 CFR
part 82, subparts B and F), this proposed
revision is not yet adopted. Should EPA

8 See the discussion in EPA’s proposed interim
approval for a full discussion of EPA’s findings as
to why the Alaska program does not fully meet
EPA’s requirements in these respects. See 61 FR
49096-49100.

revise part 70 as proposed, Alaska’s
rules will be consistent and no revisions
will be needed. However, if EPA does
not revise part 70 as proposed, Alaska
must adopt and submit appropriate
revisions as a condition of interim
approval.

3. Authority to Implement Section 112
Requirements

Alaska has not adopted by the
requirements of 40 CFR part 61 subpart
I (radionuclide NESHAP for facilities
licensed by the Nuclear Regulatory
Commission). EPA is requiring, as a
condition of full approval, that Alaska
update its incorporation by reference to
include all of the NESHAP that
currently apply to title V sources in
Alaska.

4. Insignificant Emission Units

The Alaska program improperly
exempts insignificant sources subject to
applicable requirements from
monitoring, recordkeeping, reporting,
and compliance certification
requirements. Alaska must eliminate
this exemption as a condition of full
approval.

5. Emissions Trading Provided for in
Applicable Requirements

The Alaska program does not contain
a provision implementing the part 70
requirement that the permitting
authority must include terms and
conditions, if the permit applicant
requests them, for trading of emissions
increases and decreases in the permitted
facility, to the extent that the applicable
requirements provide for trading such
increases without a case-by-case
approval of each emissions trade. See 40
CFR 70.6(a)(10). As a condition of full
approval, Alaska must ensure that its
program includes the necessary
provisions to meet the requirements of
40 CFR 70.6(a)(10).

6. Inspection and Entry Requirements

Part 70 requires each title V permit to
contain a provision allowing the
permitting authority or an authorized
representative, upon presentation of
credentials and other documents as may
be required by law, to perform specified
inspection and entry functions. See 40
CFR 70.6(c)(2). As a condition of full
approval, Alaska must demonstrate to
EPA’s satisfaction that its inspection
and entry authority meets the
requirements of 40 CFR 70.6(c)(2) and
imposes no greater restrictions on the
State’s inspection authority than exist
under federal law.
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7. Progress Reports

The Alaska program does not require
the submission of progress reports,
consistent with the applicable schedule
of compliance and 40 CFR 70.5(c)(8), to
be submitted in accordance with the
period specified in an applicable
requirement. See 40 CFR 70.6(c)(4). As
a condition of full approval, Alaska
must demonstrate to EPA’s satisfaction
that its program complies with the
requirements of 40 CFR 70.6(c)(4).

8. Compliance Certification.

The Alaska program does not meet the
requirements of part 70 that a permitting
program contain requirements for
compliance certification with terms and
conditions contained in the permit,
including emissions limitations,
standards or work practices. See 40 CFR
70.6(c)(5). As a condition of full
approval, Alaska must demonstrate to
EPA'’s satisfaction that its program
complies with the requirements of 40
CFR 70.6(c)(5).

9. General Permits

The Alaska provisions for general
permits fail to comply with the
requirements of part 70 in one respect.
The Alaska provisions do not require
that applications for general permits
which deviate from the requirements of
40 CFR 70.5 otherwise meet the
requirements of title V. See 40 CFR
70.6(d)(2). As a condition of full
approval, Alaska must demonstrate to
EPA'’s satisfaction that applications for
general permits meet the requirements
of title V.

10. Affirmative Defense for Emergencies

The Alaska program does not comply
with the requirement of part 70 with
respect to the provisions for an
affirmative defense to an action brought
for noncompliance with a technology-
based limitation in a title V permit. The
Alaska regulations include a definition
of ““technology-based standard’” which
is broader than allowed by part 70 and
the Alaska program gives a permittee up
to one week after the discovery of an
exceedence to provide ADEC with
written notice rather than within two
working days as required by 40 CFR
70.6(g)(3)(iv). As a condition of full
approval, Alaska must demonstrate to
EPA'’s satisfaction that its emergency
provisions are consistent with the
requirements of 40 CFR 70.6(g).

11. Off-Permit Provisions

The Alaska program does not comply
with the part 70 “‘off-permit” provisions
which require the permittee to keep a
record at the facility describing each off-
permit change and to provide

‘‘contemporaneous’ notice of each off-
permit change to EPA and the
permitting authority. See 40 CFR
70.4(b)(14). Although EPA has proposed
to revise 40 CFR part 70 to eliminate the
off-permit requirements, this proposed
revision is not yet adopted. Should EPA
revise part 70 as proposed, Alaska’s
rules will be consistent with part 70 in
this respect and no revisions will be
needed. However, if EPA does not revise
part 70 as proposed, Alaska must ensure
that its program requires notice and
records for all off-permit changes as a
condition of full approval.

12. Statement of Basis

The Alaska program does not require
the permitting authority to provide and
send to EPA, and to any other person
who requests it, a statement that sets
forth the legal and factual basis for the
draft permit conditions (including
references to the applicable statutory or
regulatory provisions). See 40 CFR
70.7(a)(5). As a condition of full
approval, Alaska must demonstrate to
EPA'’s satisfaction that its program
satisfies the requirements of 40 CFR
70.7(a)(5).

13. Administrative Amendments

The Alaska program, which allows
alterations in the identification of
equipment or components that have
been replaced with equivalent
equipment or components to be made
by administrative amendment, does not
comply with the part 70 provisions
which authorize States to allow certain
ministerial types of changes to title V
permits to be made by administrative
amendment. See 40 CFR 70.7(d). As a
condition of full approval, Alaska must
revise 18 AAC 50.370(a)(5)(D) to expand
the prohibition to include modifications
and reconstructions made pursuant to
40 CFR parts 60, 61 and 63, or to
eliminate 18 AAC 50.370(a)(5) from the
list of changes that may be made by
administrative amendment.

14. Minor Permit Modifications

The Alaska program does not comply
with the part 70 provisions which
require States to establish procedures
for minor permit modifications which
are substantially equivalent to those set
forth in 40 CFR 70.7(e), for several
reasons. First, the Alaska program does
not ensure that “‘every significant
change in existing monitoring permit
terms or conditions and every relaxation
of reporting or recordkeeping permit
terms shall be considered significant.”
See 40 CFR 70.7(e)(4). Second, the
Alaska program does not ensure that an
application for a minor permit
modification must include a description

of the change, the emissions resulting
from the change, and any new
applicable requirements that will apply
if the change occurs. 40 CFR
70.7(e)(2)(ii)(A). Finally, the Alaska
program fails to include provisions
which allow minor permit modification
procedures to be used for permit
modifications involving the use of
economic incentives, marketable
permits, emissions trading, and other
similar approaches to the extent that
such minor permit modification
procedures are explicitly provided for in
an applicable implementation plan or in
applicable requirements promulgated by
EPA. See 70.7(e)(2)(B). As a condition of
full approval, Alaska must demonstrate
to EPA that its program includes the
necessary provisions to meet the
requirements of 40 CFR 70.7(e)(2)(B).

15. Group Processing of Minor Permit
Modifications

The Alaska program does not conform
with the provisions of part 70 which
allow a permitting authority to process
as a group certain categories of
applications for minor permit
modifications at a single source in that
the Alaska program does not contain
any thresholds for determining whether
minor permit modifications may be
processed as a group. See 40 CFR
70.7(e)(3). As a condition of full
approval, Alaska must demonstrate that
its group processing procedures are
consistent with the requirements of 40
CFR 70.7(e)(3).

16. Significant Permit Modifications

The Alaska program does not address
the part 70 requirement that a State
provide for a review process that will
assure completion of review of the
majority of significant permit
modifications within 9 months after
receipt of a complete application. 40
CFR 70.7(e)(4)(ii). As a condition of full
approval, Alaska must provide
assurances that its program is designed
and will be implemented so as to
complete review on the majority of
significant permit modifications within
this timeframe.

17. Reopenings

The Alaska program provisions for
reopenings fail to comply with part 70
in several respects. First, the Alaska
program does not require reopening in
the event that the effective date of a new
applicable requirement is later than the
permit expiration date and the permit
has been administratively extended. See
40 CFR 70.7(f)(1)(i). Second, the Alaska
program does not comply with part 70
in that the Alaska program merely
authorizes ADEC to reopen a permit
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under specified circumstances, where as
part 70 requires that a permit be
reopened if ADEC or EPA determine
such circumstances exist. See 40 CFR
70.7(f)(2)(iii). Third, the Alaska program
also fails to contain required procedures
in the event of a reopening for cause by
EPA. See 40 CFR 70.7(g)(2) and (4).
Finally, the Alaska program does not
include provisions assuring that
reopenings are made as expeditiously as
practicable. See 40 CFR 70.7(f)(2). As a
condition of full approval, Alaska must
demonstrate to EPA’s satisfaction that
its provisions for reopenings comply
with the requirements of 40 CFR 70.7(f)
and (g).

18. Public Petitions to EPA

The Alaska program does not prohibit
issuance of a permit if EPA objects to
the permit after EPA’s 45-day review
period (i.e., in response to a petition).
As a condition of full approval, Alaska
must demonstrate to EPA’s satisfaction
that Alaska’s provisions regarding
public petitions to EPA comply with the
requirements of 40 CFR 70.8(d).

19. Public Participation

The Alaska program does not conform
to the part 70 requirement that the
contents of a title V permit not be
entitled to confidential treatment. See
40 CFR 70.4(b)(3)(viii). As a condition of
full approval, Alaska must demonstrate
to EPA’s satisfaction that nothing in a
title V permit will be entitled to
confidential treatment.

This interim approval, which may not
be renewed, extends until December 7,
1998. During this interim approval
period, Alaska is protected from
sanctions, and EPA is not obligated to
promulgate, administer, and enforce a
federal operating permits program in
Alaska. Permits issued under a program
with interim approval have full standing
with respect to title V and part 70. In
addition, the 1-year time period under
State law for submittal of permit
applications by subject sources and the
3-year time period for processing the
initial permit applications begin upon
the effective date of this interim
approval.

If Alaska fails to submit a complete
corrective program for full approval by
June 5, 1998, EPA will start an 18-
month clock for mandatory sanctions. If
Alaska then fails to submit a corrective
program that EPA finds complete before
the expiration of that 18-month period,
EPA will be required to apply one of the
sanctions in section 179(b) of the Act,
which will remain in effect until EPA
determines that Alaska has corrected the
deficiency by submitting a complete
corrective program. Moreover, if the

Administrator finds a lack of good faith
on the part of Alaska, both sanctions
under section 179(b) will apply after the
expiration of the 18-month period until
the Administrator determines that
Alaska has come into compliance. In
any case, if, six months after application
of the first sanction, Alaska still has not
submitted a corrective program that EPA
has found complete, a second sanction
will be required.

If EPA disapproves Alaska’s complete
corrective program, EPA will be
required to apply one of the section
179(b) sanctions on the date 18 months
after the effective date of the
disapproval, unless prior to that date
Alaska has submitted a revised program
and EPA has determined that it
corrected the deficiencies that prompted
the disapproval. Moreover, if the
Administrator finds a lack of good faith
on the part of Alaska, both sanctions
under section 179(b) shall apply after
the expiration of the 18-month period
until the Administrator determines that
Alaska has come into compliance. In all
cases, if, six months after EPA applies
the first sanction, Alaska has not
submitted a revised program that EPA
has determined corrects the
deficiencies, a second sanction is
required.

In addition, discretionary sanctions
may be applied where warranted any
time after the expiration of an interim
approval period if Alaska has not timely
submitted a complete corrective
program or EPA has disapproved its
submitted corrective program.
Moreover, if EPA has not granted full
approval to Alaska program by the
expiration of this interim approval and
that expiration occurs after November
15, 1995, EPA must promulgate,
administer and enforce a federal permits
program for Alaska upon interim
approval expiration.

This final interim approval of the
Alaska title V program applies to all title
V sources (as defined in the approved
program) within all geographic regions
of the State of Alaska, except within
“Indian Country” as defined in 18
U.S.C. section 1151. See 61 FR 49092,
49101.

B. Authority for Section 112
Implementation

1. Delegation under Section 112

In its title V program submittal,
Alaska has demonstrated adequate legal
authority to implement and enforce
section 112 (hazardous air pollutants
(HAPS)) requirements through its title V
operating permit process. All Alaska
title V permit applications are required
to cite and describe each source

regulated by a federal emission standard
adopted by reference in 18 AAC 50.040
and the standard that applies to the
source (18 AAC 50.335(e)(2) and (6)). In
addition, all title V permits issued by
the State are required to include terms
and conditions that assure compliance
with the applicable requirements of 18
AAC 50.040 (18 AAC 50.350(d)(1)(A)
and (d)(3)).

However, in regard to the delegation
of 40 CFR 61.145, EPA is concerned that
Alaska does not currently have
inspection personnel trained to perform
asbestos inspections. EPA believes that
proper training is necessary if Alaska is
to properly enforce and assure
compliance with 40 CFR 61.145. In this
regard EPA has requested Alaska to
provide for adequate training of its staff
who will be performing asbestos
inspections. Although EPA is approving
delegation of this portion of the asbestos
program to Alaska, EPA plans to
continually monitor Alaska’s asbestos
program to ensure that the staff are
properly trained and that the program is
being properly implemented and
enforced.

2. Substitution of State Preconstruction
Review Regulations

As stated above, Alaska seeks to
replace the federal preconstruction
review regulations of 40 CFR 63.5(b)(3)
and 63.54 with comparable State-
adopted regulations. Alaska adopted 40
CFR 63.5(b)(3), (d) and (e) into 18 AAC
50.040, but did not adopt 40 CFR 63.54.
EPA has determined that the State
preconstruction review requirements of
AS 46.14.130 and 18 AAC 50.300
through 50.322 are less stringent than 40
CFR 63.5(b)(3) and 40 CFR 63.54 as
these rules apply to newly constructed
major sources of HAPs in an important
respect. Unlike 40 CFR 63.5(b)(3),
Alaska preconstruction review
procedures allow newly constructed
sources at an existing facility to “‘net
out” of preconstruction review. See 61
FR 49102.

3. Section 112(1) Approval, Disapproval
and Implications

In conjunction with the actions being
taken in regard to Alaska’s title V
program submittal, EPA is approving
the State of Alaska’s delegation request
of May 17, 1995, as amended on
February 25, 1996, July 5, 1996, October
17, 1996, and November 21, 1996, for all
existing applicable 40 CFR parts 61 and
63 regulations adopted by reference in
18 AAC 50.040, specifically, 40 CFR
part 61 subparts A (except §61.16), E, J,
V, Y, FF, §61.154 of subpart M, and
§61.145 of subpart M (along with other
sections and appendices which are
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referenced in §61.145, as §61.145
applies to sources required to obtain an
operating permit under AS
46.14.130(b)(1)—(3) and 18 AAC 50.330);
and 40 CFR part 63 subparts A (except
§63.6(g) and 88 63.12 through 63.15), B
(except 8863.50 and 63.54), D, M, N (as
it applies to sources required to obtain
an operating permit under AS
46.14.130(b)(1)—(3) and 18 AAC 50.330),
R,Q,T,Y,CC, DD, Il JJ, and KK, and
Appendices A and B.

EPA is also granting approval under
the authority of section 112(1)(5) and 40
CFR 63.91 of a mechanism for receiving
delegation of future section 112
standards that Alaska adopts unchanged
from the federal standards. See section
5.1.2.b of EPA’s “Interim Enabling
Guidance for the Implementation of 40
CFR part 63", subpart E, EPA-453/R—
93-040, November 1993. Under this
streamlined approach, once Alaska
adopts a new or revised NESHAP
standard into State law, Alaska will
only need to send a letter of request to
EPA requesting delegation for the
NESHAP standard. EPA would in turn
respond to this request by sending a
letter back to the State delegating the
appropriate NESHAP standards as
requested. No further formal response
from the State would be necessary at
this point, and if a negative response
from the State is not received by EPA
within 10 days of this letter of
delegation, the delegation would then
become final. Notice of such delegations
will periodically be published in the
Federal Register.

EPA is disapproving Alaska’s request
for delegation of authority for approving
alternative non-opacity emission
standards under 40 CFR 63.6(g) because
such authority is reserved for the EPA
Administrator and cannot be delegated
to a State or local agency. In addition,
because the State’s request for approval
of authority to implement and enforce
40 CFR parts 61 and 63 does not include
implementation and enforcement for
part 70 exempted sources, EPA will
retain the responsibility for
implementing and enforcing 40 CFR
part 61, subpart M, for area source
asbestos demolition and renovation
activities, and 40 CFR part 63, subpart
N, for area source chromium
electroplating and anodizers operations
which have been exempted from part 70
permitting in 40 CFR 63.340(e)(1). See
61 FR 27785, 27787 (June 3, 1996).

EPA is denying Alaska’s request to
implement and enforce its State-adopted
preconstruction review regulations in 18
AAC 50.300 through 50.322 in place of
40 CFR 63.5(b)(3). EPA is retaining the
authority to administer the federal
preconstruction review program under

40 CFR 63.5(b)(3) as this rule applies to
the construction of a new major affected
source; therefore, owners and operators
subject to 40 CFR 63.5(b)(3) are still
required to obtain EPA approval prior to
commencing construction.

Although EPA is delegating authority
to Alaska to enforce the NESHAP
regulations as they apply to affected
sources, it is important to note that EPA
retains oversight authority for all
sources subject to these federal
requirements. EPA has the authority and
responsibility to enforce the federal
regulations in those situations where the
State is unable to do so or fails to do so.

4. Scope of Approval

This approval of the Alaska section
112(1) programs, as with Alaska’s title V
program, applies to all sources within
all geographic regions of the State of
Alaska, except within *“Indian Country,”
as defined in 18 U.S.C. section 1151.

Administrative Requirements
A. Docket

Copies of the State’s submittal and
other information relied upon for the
final interim approval and final partial
approval and partial disapproval,
including the letters of public comment
received and reviewed by EPA on the
proposal, are contained in the Alaska
title VV docket maintained at the EPA
Regional Office. The docket is an
organized and complete file of all the
information submitted to, or otherwise
considered by, EPA in the development
of this final action. The docket is
available for public inspection at the
location listed under the ADDRESSES
section of this document.

B. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

C. Regulatory Flexibility Act

EPA’s actions under section 502 of the
Act do not create any new requirements,
but simply address operating permits
programs submitted to satisfy the
requirements of 40 CFR part 70.
Similarly, NESHAP rule or program
delegations approved under the
authority of section 112(l) of the Act do
not create any new requirements, but
simply confer federal authority for those
requirements that Alaska is already
imposing. Because this action does not
impose any new requirements, EPA has
determined it does not have a
significant impact on a substantial
number of small entities.

D. Unfunded Mandates Reform Act

EPA has determined that the action
promulgated today under section 502
and section 112(l) of the Act does not
include a federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This federal action
approves pre-existing requirements
under State or local law and imposes no
new federal requirements. Accordingly,
no additional costs to State, local, or
tribal governments, or to the private
sector, result from this action.

E. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by 5
U.S.C. 804(2).

F. Effective Date

An administrative agency engaging in
rulemaking must comport with the
requirement of section 553 of the
Administrative Procedures Act. See 5
U.S.C. chapter 5. Section 553 requires
an agency to allow at least 30 days from
the date of publication before the
effective date of a substantive
rulemaking. If, however, good cause can
be shown, then the agency may impose
an effective date of less than 30 days
after publication. Good cause exists to
initiate an effective date of less than 30
days after publication when it is in the
public interest and the shorter time
period does not cause prejudice to those
regulated by the rule. British American
Commodity Options Corp. v. Bagley, 552
F.2d 482, 488-89 (2d Cir. 1977). An
immediate effective date is in the
public’s interest for several reasons.

First, ADEC is statutorily prevented
from collecting and expending permit
fees until EPA has approved the State
title V program. The Alaska Legislature
has only authorized ADEC to expend a
limited amount of EPA grant monies
and other State revenues prior to EPA
approval of the State’s title V program.
These revenues have now run out and
the State agency is without funds to
continue to pay salaries. Further delay
in the effective date of EPA’s approval
risks the loss of trained air staff
necessary to successfully implement the
title V program when it is approved.
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Second, the federal part 71 permitting
program became effective in Alaska on
July 31, 1996. 61 FR 34202 (July 1,
1996), codified at 40 CFR part 71. Under
this federal permitting program, some
title V sources are required to submit
permit applications and permit fees to
EPA by January 31, 1997. See 40 CFR
71.5(a) and 71.9(f)(3). EPA understands,
however, that sources have not been
preparing applications for the federal
part 71 program, but have instead been
anticipating that the State title V
program would be approved prior to the
first application submittal deadline of
the federal part 71 program. Delaying
the effective date of EPA’s approval of
the Alaska title V program could put
sources at risk of having to file
applications and pay fees under both
the State part 70 and federal part 71
permitting programs. Moreover, the
State has advised EPA that sources have
delayed filing permit renewal
applications under the current State
operating permit program in
anticipation of the imminent approval
of the State’s title V program. Such
sources will be at risk of being in
violation of current State law if interim
approval of Alaska’s title V program is
delayed.

Although it is in the public’s interest
to make EPA'’s interim approval of
Alaska’s title V program effective on the
date of publication, EPA must ensure
that this action will not have any
prejudicial effects upon the regulated
community. Rowell v. Andrus, 631 F.2d
699, 702—703 (10th Cir. 1980). For
example, EPA must ensure that the
regulated community has sufficient
notice of this rulemaking and ample
opportunity to comment. EPA believes
that all interested parties have had
sufficient notice of this rulemaking and
ample opportunity to comment. The
State has advised EPA that it has
contacted each of the parties that
commented on the proposal and none
object to having this rulemaking
effective on the date of publication. The
regulated community has worked
closely with the State in the
development of the State’s title V
program over the past several years. The
State regulations that form the basis of
the State’s title V program were subject
to notice and comment at the State
level. EPA’s proposed action on the
State’s title V program was also subject
to 30 days public comment. Finally,
under Alaska law, the State’s operating
permit regulations do not become
effective until 30 days after the effective
date of EPA approval. Because the
program itself does not become effective
as a matter of State law for 30 days, it

can also have no effect as a matter of
Federal law until that time. Therefore,
the purpose of the 30-day effective date
under the Administrative Procedures
Act is met since sources will have 30
days notice prior to the Alaska title V
program becoming effective as a matter
of both State and federal law.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Operating permits, Reporting and
recordkeeping requirements.

Dated: November 22, 1996.
Chuck Clarke,
Regional Administrator.

Part 70, title 40 of the Code of Federal
Regulations is amended as follows:

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

2. Appendix A to part 70 is amended
by adding the entry for Alaska in
alphabetical order to read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *

Alaska

(a) Alaska Department of Environmental
Conservation: submitted on May 31, 1995, as
supplemented by submittals on August 16,
1995, February 6, 1996, February 27, 1996,
July 5, 1996, August 2, 1996, and October 17,
1996; interim approval effective on December
5, 1996; interim approval expires December
7,1998.

(b) (Reserved)

* * * * *

[FR Doc. 96-30865 Filed 12—-4-96; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Final Listing Priority
Guidance for Fiscal Year 1997

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Notice of final guidance.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) announces final
guidance for assigning relative priorities
to listing actions conducted under
section 4 of the Endangered Species Act

(Act) during fiscal year (FY) 1997.
Highest priority will be processing
emergency listing rules for any species
determined to face a significant risk to
its well being. Second priority will be
processing final determinations on
proposed additions to the lists of
endangered and threatened wildlife and
plants. Third priority will be processing
new proposals to add species to the lists
and processing administrative findings
on petitions to add species to the lists
that are filed under section 4 of the Act.
Processing of proposed or final
designations of critical habitat and
processing of proposed or final
delistings and reclassifications from
endangered to threatened status will be
accorded lowest priority. Effective April
1, 1997, the Service will implement a
more balanced listing program
nationwide, which means that during
the second half of FY 1997 the
remaining listing appropriation will be
apportioned among the processing of
any emergency listing rules, the
issuance of final listing determinations,
the preparation of proposed listing rules
for candidate species, and the
processing of listing petitions. However,
the lower priority accorded to
rulemaking and petition processing
activities for critical habitat
designations and delisting (or
downlisting) actions will be maintained
throughout FY 1997.

DATES: The guidance described in this
notice is effective December 5, 1996 and
will remain in effect until September 30,
1997 unless modified by subsequent
notice in the Federal Register.
ADDRESSES: Questions regarding this
guidance should be addressed to the
Chief, Division of Endangered Species,
U.S. Fish and Wildlife Service, 1849 C
Street, N.W., Mailstop ARLSQ-452,
Washington, D.C., 20240.

FOR FURTHER INFORMATION CONTACT: E.
LaVerne Smith, Chief, Division of
Endangered Species, U.S. Fish and
Wildlife Service, 703-358-2171 (see
ADDRESSES section).

SUPPLEMENTARY INFORMATION:
Background

The Service adopted guidelines on
September 21, 1983 (48 FR 43098
43105) that govern the assignment of
priorities to species under consideration
for listing as endangered or threatened
under section 4 of the Endangered
Species Act of 1973, as amended (16
U.S.C. 1531 et seq.). The Service
adopted those guidelines to establish a
rational system for allocating available
appropriations to the highest priority
species when adding species to the lists
of endangered or threatened wildlife
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and plants or reclassifying threatened
species to endangered status. The
system places greatest importance on
the immediacy and magnitude of
threats, but also factors in the level of
taxonomic distinctiveness by assigning
priority in descending order to
monotypic genera, full species, and
subspecies (or equivalently, distinct
population segments of vertebrates).
However, this system does not provide
for prioritization among different listing
actions such as preliminary
determinations, final listings, etc.

The enactment of P.L. 104-6 in April,
1995 rescinded $1.5 million from the
Service’s budget for carrying out listing
activities through the remainder of fiscal
year 1995. Public Law 104—6 prohibited
the expenditure of the remaining
appropriated funds for final
determinations to list species or
designate critical habitat which, in
effect, placed a moratorium on those
activities.

From October 1, 1995, through April
26, 1996, funding for the Service’s
endangered species programs, including
listing of endangered and threatened
species, was provided through a series
of continuing resolutions, each of which
maintained in force the moratorium
against issuing final listings or critical
habitat designations. The continuing
resolutions also severely reduced or
eliminated the funding available for the
Service’s listing program. Consequently,
the Service reassigned listing program
personnel to other duties. The net effect
of the moratorium and reductions in
funding was that the Service’s listing
program was essentially shut down.

The moratorium on final listings and
the budget constraints remained in
effect until April 26, 1996, when
President Clinton approved the
Omnibus Budget Reconciliation Act of
1996 and exercised the authority that
Act gave him to waive the moratorium.
At that time, the Service had accrued a
backlog of proposed listings for 243
species. Moreover, although the
moratorium imposed by Public Law
104-6 did not specifically extend to
petition processing or the development
of new proposed listings, the extremely
limited funding available to the Service
for listing activities generally precluded
these actions from October 1, 1995
through April 26, 1996. The Service
continued to receive new petitions and
accrued a backlog of petitions requiring
issuance of either 90-day or 12-month
findings for 57 species.

In anticipation of receiving a listing
appropriation for the remainder of FY
1996, the Service issued and requested
comment on interim listing priority
guidance on March 11, 1996 (61 FR

9651). On May 16, 1996, the Service
addressed all public comments received
on the interim guidance and published
final listing priority guidance for fiscal
year 1996 activities (61 FR 24722). This
guidance was extended (61 FR 48962;
September 17, 1996) until the Service
prepared the final guidance described
herein.

When the moratorium was lifted and
funds were appropriated for the
administration of a listing program, the
Service faced the considerable task of
allocating the available resources to the
significant backlog of listing activities.
Since April 26, 1996, the Service
focused its resources on processing
existing proposals and issued final
determinations for rules listing 89
species. This level of performance is
noteworthy considering the time needed
to restart the listing program from a total
shutdown and the need to consider
factual developments related to
proposed listing packages (e.g., changes
in known distribution, status, or threats)
that took place during the year-long
moratorium. Despite the progress made
in FY 1996, there is still a backlog of
151 proposed listings.

In addition to making final
determinations on pending proposed
rules, the Service also needs to make
expeditious progress on determining the
conservation status of the 184 2 species
designated by the Service as candidates
for listing in the most recent Candidate
Notice of Review (61 FR 7596; February
28, 1996; see 16 U.S.C.
1533(b)(3)(B)(iii)(Il)). The Service
remains subject to various lawsuits that
could result in court orders requiring it
to process a variety of actions under
section 4 of the Act.

On September 17, 1996, the Service
published a notice in the Federal
Register (61 FR 48962) announcing
proposed listing priority guidance for
FY 1997 and soliciting public comment
on the proposed guidance. Since
publication of that notice, the
Department of the Interior has received
its FY 1997 appropriation by way of the
1997 Omnibus Appropriations Act,
Public Law 104-208. Public Law 104—
208 appropriated $5 million for the
endangered species listing activity. This
appropriation is substantially less than
the $7.483 million requested by the
President.

1The Service also withdrew the proposed rule to
list the Barton Springs salamander and proposed
listings for two plants, Dudleya blochmanieae ssp.
brevifolia and Corethrogyne filaginifolia var.
linifolia.

2Since publication of the last Candidate Notice of
Review, the Service has added the U.S. population
of the short-tailed albatross (Diomedea albetrus)
and the Alabama sturgeon (Scaphirhynchus
suttkusi) to the list of candidate species.

The continuing (though reduced)
backlog and the funding shortfall
underscore the need to maintain
program-wide biologically sound
priorities to guide the allocation of
limited resources. Absent such
priorities, existing and threatened
litigation could overwhelm the limited
resources the Service received in FY
1997.

For example, in Fund for Animals v.
Babbitt, Civ. No. 92-800 (SS) (D.D.C.),
the District Court is considering
plaintiff’s motion to enforce the
December 15, 1992 Settlement
Agreement in that case and the Service’s
motion to modify that Agreement.

Resolution of the conservation status
of the remaining 85 settlement species
would require, for each species,
publication of either a proposed listing
rule or a notice stating reasons why
listing is not warranted. The Agreement
does not require final decisions on
listings. Therefore, full compliance with
the Agreement will not bring the full
protection of the Act to any species, but
rather would only somewhat advance
the process toward listing.

Up to the time the funding for the
listing program became severely
constrained, the Service was on track to
achieve full compliance with this
Agreement. The Service had published,
during the period covered by the
Agreement, proposed listing rules for
359 candidate species.

Despite this progress, the Service is
now left with the following dilemma. If
it were to continue to spend scarce
appropriated funds to move candidate
species forward to the proposed listing
stage in order to comply with the
Settlement Agreement, it would deplete
the entire $5 million listing
appropriation available in FY 1997.
Processing of proposed listing rules
requires the investment of considerable
time and resources. It involves
substantial research, status review,
coordination with State and local
governments and other interested
parties, and conducting public hearings
and peer review. Furthermore, while
only 41 of the 85 settlement agreement
species have listing priority assignments
of 1, 2, or 3, most of the 99 candidate
species that are not subject to the terms
of the Agreement have high listing
priority number assignments (64 non-
settlement, candidate species have
priority numbers of 1, 2 or 3), the
Service would, in order to be consistent
with the 1983 listing priority guidelines,
have to process all 184 candidate
species (85 settlement, 99 non-
settlement) if ordered to comply fully
with the terms of the Settlement
Agreement during FY 1997.
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The Service’s entire FY 1997 listing
budget is insufficient to comply with
the Fund for Animals Settlement
Agreement. If it attempted to comply, it
would devote no resources to making
final listing decisions on the remaining
151 proposed species, the vast majority
of which face high-magnitude threats.
Though so close to receiving the full
protection of the Act, these species
would move no closer to that goal while
all the Service’s efforts would be bent
toward deciding whether to move
candidate species closer to proposed
listing, where they receive some limited
procedural protection (the Section 7
conference requirement, see 16 U.S.C.
1536(a)(4)), but not the full substantive
and procedural protection afforded by
final listing.

This course of action would also
enlarge the backlog of proposed species
awaiting final action to about 330.
Meanwhile, the administrative records
on many of the 151 other species
pending final decision could require,
due to the additional delay in the
decision-making process, further public
notice and comment proceedings in
fiscal year 1998 because the scientific
data they contain may no longer be
current.

In short, enforcement of the Fund for
Animals Settlement Agreement in FY
1997 would delay for at least one year
the issuance of final listing rules and, in
fiscal year 1998, would make the
process of issuing final listing rules for
the aging backlog of proposed species
more time and labor intensive. Such
action would entirely frustrate the
objective of waiving the final listing
moratorium in April, 1996. Further
proceedings in District Court are
expected. The Service is hopeful that
the Court’s final order will effect
modifications to the Settlement
Agreement that are consistent with
biologically based priorities.

Given the large backlogs of proposed
species pending final action, candidate
species awaiting proposal, and
petitions, it is extremely important for
the Service to focus its efforts on actions
that will provide the greatest
conservation benefits to imperiled
species in the most expeditious manner.
In order to focus conservation benefits
on those species in greatest need of the
Act’s protections, the Service believes
that processing the outstanding
proposed listings should receive higher
priority than other actions authorized by
section 4 such as new proposed listings,
petition findings, and critical habitat
determinations.

It has been long-standing Service
policy that the order in which species
should be processed for listing is based

primarily on the immediacy and
magnitude of the threats they face. The
Service will continue to base decisions
regarding the order in which species
will be proposed or listed on the 1983
listing priority guidelines. These
decisions will be implemented by the
Regional Office designated with lead
responsibility for the particular species.

The Service allocates its listing
appropriation among its seven Regional
Offices based primarily on the number
of proposed and candidate species for
which the Region has lead
responsibility. The objective is to ensure
that those areas of the country with the
largest percentage of known imperiled
biota will receive a correspondingly
high level of listing resources. The
Service’s experience in administering
the Act for the past two decades has
shown, however, that it needs to
maintain at least a minimal listing
program in each Region in order to
respond to emergencies and to retain a
level of expertise that permits the
overall program to function effectively
over the longer term. In the past, when
faced with seriously uneven workloads,
the Service has experimented with
reassigning workload from a heavily
burdened Region to less-burdened
Regions. This approach has proven to be
very inefficient because the expertise
developed by a biologist who works on
a listing package will be useful for
recovery planning and other activities
and that expertise should be
concentrated in the geographic area
inhabited by the species. In addition,
biologists in a Region are familiar with
other species in that Region that interact
with the species proposed for listing,
and that knowledge may be useful in
processing a final decision. For these
reasons, the Service has found it unwise
simply to reassign part of one Region’s
workload to personnel in another
Region.

Because the Service must maintain a
listing program in each Region, Regions
with few outstanding proposed listings
may be able to process Tier 3 actions
(such as new proposed listings or
petition findings), while Regions with
many outstanding proposed listings will
use most of their allocated funds on Tier
2 actions. For instance, workload
variations will mean that the Great
Lakes Region (Region 3), which only has
two proposed species, could begin work
on some Tier 3 actions under the final
guidance described in this notice while
the Pacific Region (Region 1), which
still has 111 proposed species, will be
primarily processing final decisions on
proposed listings in FY 1997.

Since the number of pending
proposed species is expected to be

reduced to a manageable range of 90—
110 taxa by April 1, 1997, the Service
believes that a balanced listing program
should be implemented nationwide on
that date. Under a balanced listing
program, the categories of listing
activities covered by Tiers 1, 2, and 3 of
this guidance will be treated as having
the same relative priority. On April 1,
1997, all remaining listing
appropriations for FY 1997 will be
apportioned among the processing of
any emergency listings, the issuance of
final listing determinations, the
preparation of proposed listing rules,
and the processing of listing petitions.
The 1983 listing priority guidelines will
set the relative priority for the allocation
of listing resources within each of these
categories of listing activities.

Analysis of Public Comments

On September 17, 1996, the Service
published a notice in the Federal
Register (61 FR 48962) announcing
proposed listing priority guidance for
FY 1997 and solicited public comment
on the proposed guidance. While the
Department’s FY 1997 appropriation
provides the expected $5 million for the
endangered species listing program, it
differs from the assumptions upon
which the proposed listing priority
guidance was based in that it does not
“earmark’ funds for use in delisting or
reclassifying endangered species to
threatened status. In soliciting public
comment, the Service specifically
requested input as to, ““how it ought to
prioritize such activities if no earmark
emerges from the appropriations
process” (61 FR 48964; September 17,
1996). The Service received four letters
of comment on the proposed guidance
and an analysis of these comments
follows.

Three of the four letters of comment
were generally opposed to the proposed
listing priority guidance. A summary of
the issues raised, and the Service’s
response, follows.

Commenters’ Issue 1—Under the
proposed policy, there would be no
enforceable deadlines. The Service
cannot disregard the Act’s mandated
time frames and requirements to
prioritize listing activities on the basis
of biological need for the sake of
administrative convenience gained by
completing the listing process for
outstanding proposed listings to the
exclusion of all other listing actions.

Service Response—The listing priority
guidance is the Service’s attempt to
implement the provisions of section 4 in
a manner that best supports the
purposes of the Act and maximizes
conservation benefits within the
constraints imposed by appropriations
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limitations. The Service recognizes the
implementation of such guidance as an
extraordinary measure and emphasizes
that the guidance will only remain in
effect through September 30, 1997.
Furthermore, effective April 1, 1997, the
Service will implement a more balanced
listing program that apportions all
remaining listing funds among the
processing of any emergency rules, the
issuance of final listing determinations,
the preparation of proposed listing
rules, and the processing of listing
petitions. Moreover, many of the
Service’s Regions will be operating in
Tier 3 upon implementation of this final
guidance.

As the Service has previously
described, Congress has not
appropriated sufficient funds to allow
the Service to process all of its
responsibilities under section 4 in a
timely manner. This problem was then
exacerbated by the imposition of the
moratorium on final listings, which
prevented the Service from issuing final
listing decisions from April 1995
through April 1996, resulting in even
more proposed listings that were in
excess of the statutory deadline for
making final decisions. On top of that,
the backlog of overdue petition findings
increased.

The Service acknowledges its
responsibility to base listing decisions
solely on the basis of the best available
scientific and commercial information
and does not believe that the proposed
guidance in any way refutes that
responsibility. What the proposed
guidance would do is allow the Service
to give highest priority to extending the
full legal protections of the Act to
species that have already been proposed
for listing rather than expending scarce
resources on issuing new proposed
listings, an action that only provides
minimal procedural protections (via the
section 7 conference provisions) for the
species involved, while adding to an
already large backlog of proposed
species. The Service believes that the
listing priority guidance will maximize
the conservation benefits from the
limited listing appropriation and help
the Service return soon to implementing
its section 4 responsibilities across the
board. The Service also emphasizes that
this listing priority guidance will be
effective on a temporary basis and it
intends to return to a more normal
administration of section 4 by the start
of fiscal year 1998.

Commenters’ Issue 2—The Service
should not expend limited listing funds
on withdrawal notices, delistings, or
reclassifications of endangered species
to threatened status.

Service Response—In the absence of a
Congressional earmark for delistings
and reclassifications, the Service
generally agrees with this comment
insofar as it addresses delistings and
reclassifications. It has decided to assign
these actions (including review of
petitions seeking such actions) to the
lowest priority tier under the final
guidance described below.

The Service does not agree that it
makes little sense to process withdrawal
notices on proposed listings if that
course of action is found to be
appropriate based on a review of the
proposed listing that was conducted in
accordance with the listing priority
guidance. The resolution of regulatory
uncertainty that comes with a
withdrawal notice, the fact that
publication of the notice is a relatively
small component of the total cost
invested in the decision, and the fact
that a withdrawal under section
4(b)(6)(A)(N(IV) eliminates the legal
liability under the time frames of
section 4(b)(6)(A), all justify the
placement of this activity within Tier 2.

Commenters’ Issue 3—The listing
priority for processing final decisions on
proposed species with low listing
priority assignments should not be
elevated above the priority for species
with higher listing priorities that have
not yet been proposed for listing.

Service Response—More than two-
thirds of the 151 proposed species
pending final decisions face high
magnitude threats. Most of the 41
proposed species that do not face high
magnitude threats are included in multi-
species listing packages that also
include species facing high magnitude
threats. Addressing lower priority
proposed species as part of a multi-
species listing approach provides a cost-
effective means of addressing many
species in one listing rule. The Service
believes that it should continue using
this approach even though it may mean
that final listing decisions will be
prepared for some species with listing
priorities that are lower than some
candidate species awaiting proposed
listing. These facts show that the
Service is not subverting the existing
priority system. Furthermore, this
course of action is responsive to the
Act’s direction that proposed listings be
resolved in a timely fashion. Also,
focusing attention on proposed species
ahead of candidate species which face
no statutory deadlines for final
decisions is consistent with the
concerns raised in Issue 1 above.

Commenters’ Issue 4—The Service
should place highest emphasis on
listing species with high national
importance and stop listing subspecies.

Service Response—Assuming threats
of equal magnitude and immediacy, the
1983 listing priority guidelines provide
higher listing priority for a full species
than for a subspecies. However, by
virtue of the Act’s definition of species,
the Service must consider listing
subspecies of plants and animals where
appropriate.

Commenters’ Issue 5—Claims that
designation of critical habitat provides
only limited conservation benefits
beyond a final listing are contradicted
by the Act and real-life practice.

Service Response—The Service
remains firm in its belief that
designation of critical habitat generally
provides limited additional
conservation benefits beyond those
provided by the consultation provisions
of section 7 and the prohibitions of
section 9.

Commenters’ Issue 6—Purported lack
of funds does not support the proposed
listing priority policy because the courts
have made clear that funding limitations
do not excuse the Service from
complying with mandatory duties to
comply with the deadlines of the Act.

Service Response—The Service
recognizes that it sometimes does not
meet the timing constraints imposed by
the Act (see Responding to Litigation
section below). However, due to the
circumstances described in detail in this
notice and other notices on this topic,
the number of pending listing actions
that are out of compliance with the
Act’s deadlines are so numerous that it
is literally impossible for the Service to
address them all immediately.
Therefore, the Service has instituted this
guidance to provide a reasonable means
for prioritizing actions. By such actions
as this notice and explanation of the
priority guidance, the Service hopes to
promote public and judicial
understanding of the bind in which the
Service finds itself and the
reasonableness of its approach.

Some courts have acknowledged the
Service’s predicament and granted relief
accordingly. In aJuly 23, 1996 order
entered by the U.S. District Court for the
Eastern District of California in Sierra
Club v. Babbitt et al. (Civ. No. S—95-299
EJG/GGH), Judge Garcia agreed to defer
to the Service’s listing priority guidance,
finding that,

Given that it would be “impossible,” see
Alabama Power, supra, for defendants to
discharge their § 1533 (6)(A) obligation as to
all pending species within this fiscal year,
the court finds that defendants’ prioritization
scheme, predicated upon biological need, is
reasonable in light of the Endangered Species
Act’s purpose. Sporadic and disorganized
judicial interference with defendants’
priorities would result in a game of musical
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chairs plainly disruptive to a thoughtful and
reasoned allocation of defendants’ limited
resources.

Such decisions recognize that the
Service did not receive sufficient
funding in fiscal years 1996 or 1997 to
allow it to comply with all mandated
time frames under section 4 of the Act
was legally prohibited from expending
funds to accomplish certain of those
activities for over a year, and as a result
generated a rational system for setting
priorities that is most consistent with
the purposes of the Act and makes most
efficient use of limited funding as the
Service manages its way out of a
significant listing backlog.

Commenters’ Issue 7—The Service
should not “usurp” public priority by
relegating the petition process to Tier 3
or denying priority on the basis of
litigation status.

Service Response—The Act does
establish priorities for the various
section 4 responsibilities and the
Service does not consider the petition
process to be inherently of a higher
priority than other section 4 activities.
However, the Service does recognize the
value of the petition process and the
Service’s decision to assign processing
of petition findings to Tier 3 is not made
lightly. As mentioned previously, the
Service expects each Regional Office to
begin processing petition findings no
later than April 1, 1997 and some of the
Regional listing programs will begin
processing petitions upon
implementation of this guidance.
Processing of petition findings is,
however, a preliminary step in the
listing process and, during the current
period of fiscal constraint, should be
accorded lower priority in favor of
taking final actions on the proposed
listings. This course of action would
remove a litigation liability and either
implement the full protections of the
Act for imperiled species or resolve
pending regulatory uncertainty for
species found not to warrant listing.

The Service remains firm in its belief
that litigation status should not be a
criterion for assigning priority under
this guidance. To the extent that the
courts do not defer to this listing
priority guidance, the Service is
prepared to comply with any court
order to process a section 4 listing
action subject to any appeals that may
be taken as determined on a case-by-
case basis, to seek to overturn such a
court order. The fact that the Service
acknowledges its duty to comply with
court orders should not, however, be
interpreted to mean that it regards any
court order as consistent with this
guidance, without regard to how
disruptive it may be to the Service’s

effort to make the most biologically
sound use of its resources.

Final Listing Priority Guidance for
Fiscal Year 1997

To address in the longer term the
biological, budgetary, and
administrative issues noted above, and
in response to public comments
received, the Service adopts the
following revised listing priority
guidance. As with the guidance issued
May 16, 1996, this guidance
supplements, but does not replace, the
1983 listing priority guidelines, which
are silent on the matter of prioritizing
among different types of listing
activities.

As noted above, the Department of the
Interior’s FY 1997 appropriation
provides $5 million for the Service’s
endangered species listing program.

The $5,000,000 available in the listing
budget for all listing activities will fall
far short of the resources needed to
eliminate the backlog of proposed
species and complete all listing actions
required by the Act in FY 1997.
Therefore, some form of prioritization is
still necessary, and the Service will
implement the following listing priority
guidance in FY 1997. However, effective
April 1, 1997 the Service will undertake
activities in three of the four tiers.
Activities assigned to Tier 4 as
described below will remain a low
priority until all other listing backlogs
(candidate species, proposed listings,
and petition findings) have been
exhausted.

The following sections describe a
multi-tiered approach that assigns
relative priorities, on a descending
basis, to listing actions to be carried out
under section 4 of the Act. The 1983
listing priority guidelines will continue
to be used to set priority among actions
within tiers. The Service emphasizes
that this guidance will be effective until
September 30, 1997 unless extended or
canceled by future notice, except that,
effective April 1, 1997, the Service will
concurrently undertake all of the
activities presently included in Tiers 1,
2, and 3. The assignment of critical
habitat designations and delistings or
reclassifications to Tier 4 is expected to
continue for the duration of FY 1997
and processing of these activities in FY
1997 should not be expected. Even
though a more balanced program will be
in place as of April 1, 1997, the FY 1997
listing appropriation is insufficient to
support high-priority listing, candidate
assessment, and petition processing
activities unless critical habitat and
delisting/downlisting activities are
maintained as low-priority activities.
The Service must focus its section 4

program on addressing proposed
species, candidate species, and petition
processing during the second half of FY
1997. A single critical habitat
designation could consume up to ten
percent of the total listing
appropriation, thereby disrupting the
Service’s biologically based priorities.

Completion of emergency listings for
species facing a significant risk to their
well-being remains the Service’s highest
priority (Tier 1). Processing final
decisions on pending proposed listings
is assigned to Tier 2. Third priority is
to resolve the conservation status of
species identified as candidates and
processing 90-day or 12-month
administrative findings on petitions to
list or reclassify species from threatened
to endangered status. Preparation of
proposed or final critical habitat
designations, and preparation of
proposed or final delistings and
reclassifications are assigned lowest
priority (Tier 4).

Tier 1—Emergency Listing Actions

The Service will immediately process
emergency listings for any species of
fish, wildlife, or plant that faces a
significant risk to its well-being under
the emergency listing provisions of
section 4(b)(7) of the Act. This would
include preparing a proposed rule to list
the species. The Service will conduct a
preliminary review of every petition
that it receives to list a species or
change a threatened species to
endangered status in order to determine
whether an emergency situation exists.
If the initial screening indicates an
emergency situation, the action will be
elevated to Tier 1. If the initial screening
does not indicate that emergency listing
is necessary, processing of the petition
will be assigned to Tier 3 below.

Tier 2—Processing Final Decisions on
Proposed Listings

The vast majority of the unresolved
proposed species face high-magnitude
threats. The Service believes that
focusing efforts on making final
decisions relative to these proposed
species would best comport with the
overall purpose of the Act by providing
maximum conservation benefits to those
species that are in greatest need of the
Act’s protections. As proposed listings
are reviewed and processed, they will
be completed through publication of
either a final listing or a notice
withdrawing the proposed listing. While
completion of a withdrawal notice may
appear inconsistent with the thrust of
the guidance, once a determination not
to make a final listing has been made,
publishing the notice withdrawing the
proposed listing takes minimal time and
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appropriations, and it is more cost
effective and efficient to bring closure to
the proposed listing, as compared to
postponing action and taking it up at
some later time.

Setting Priorities Within Tier 2

Most of the outstanding proposed
listings deal with species that face high-
magnitude threats, such that additional
guidance is needed to clarify the relative
priorities within Tier 2. Proposed rules
dealing with taxa believed to face
imminent, high-magnitude threats have
the highest priority within Tier 2.

Proposed listings that cover multiple
species facing high-magnitude threats
have priority over single-species
proposed rules unless the Service has
reason to believe that the single-species
proposal should be processed to avoid
possible extinction.

Due to unresolved questions or the
possible staleness of the scientific
information in the administrative
record, the Service may determine that
additional public comment or hearings
are necessary before issuing a final
decision for Tier 2 actions. Proposed
listings for species facing high-
magnitude threats that can be quickly
completed (based on factors such as few
public comments to address or final
decisions that are nearly complete) have
higher priority than proposed rules for
species with equivalent listing priorities
that still require extensive work to
complete.

Given species with equivalent listing
priorities and the factors previously
discussed being equal, proposed listings
with the oldest dates of issue will be
processed first.

Tier 3—Resolving the Conservation
Status of Candidate Species and
Processing Administrative Findings on
Petitions to Add Species to the Lists or
Reclassify Threatened Species to
Endangered Status

As of this date, the Service has
determined that 184 species warrant
issuance of proposed listings. The Act
directs the Service to make “‘expeditious
progress” in adding new species to the
lists. Issuance of new proposed listings
is the first formal step in the regulatory
process for listing a species. It provides
some procedural protection in that all
Federal agencies must ‘“‘confer’” with the
Service on any actions that are likely to
jeopardize the continued existence of
proposed species.

Administrative findings for listing
petitions that are not assigned to Tier 1
after initial screening will also be
processed as a Tier 3 priority. As the
Regional offices near completion of their
pending Tier 1 and 2 actions, they will

be expected to begin processing Tier 3
actions. Each Region should begin
processing Tier 3 actions once all Tier

2 determinations are underway and near
completion and then Tier 4 actions once
Tier 3 actions are underway and near
completion.

Setting Priorities Within Tier 3

The 1983 listing priority guidelines
and the basic principle that species in
greatest need of protection should be
processed first are the primary bases for
establishing priorities within Tier 3.
Highest priority within Tier 3 will be
processing of new proposed listings for
species facing imminent, high-
magnitude threats. If the initial
screening of a petition suggests that the
species probably faces imminent and
high magnitude threats, processing that
action will be accorded high priority.

Tier 4—Processing Critical Habitat
Determinations and Processing
Delistings or Reclassifications.

Designation of critical habitat
consumes large amounts of the Service’s
listing appropriation and generally
provides only limited conservation
benefits beyond those achieved when a
species is listed as endangered or
threatened. Because the protection that
flows from critical habitat designation
applies only to Federal actions, it is rare
for designation of critical habitat to
provide additional protection beyond
the “jeopardy” prohibition of section 7,
which also applies to Federal actions. It
is essential during this period of limited
listing funds to maximize the
conservation benefit of listing
appropriations. The Service believes
that the small amount of additional
protection that may be gained by
designating critical habitat for species
already on the lists is greatly
outweighed by the benefits of applying
those same dollars to putting more
species on the lists, where they would
gain the protections included in
sections 7 and 9. The Service has
decided, in other words, to place higher
priority on addressing imperiled species
that presently have no or very limited
protection under the Act, rather than
devoting limited resources to the
expensive process of designating critical
habitat for species already protected by
the Act.

Since the final appropriations law did
not include dedicated funding for
delistings or reclassifications of
endangered species to threatened
species, the Service does not believe
that it would be consistent with the
intent of this listing priority guidance to
afford these activities high priority at
this time. Processing reclassifications

and delistings can provide regulatory
relief and the Service regrets that such
activities must be accorded Tier 4
priority due to the limited
appropriations provided by Congress.

Addressing Matters In Litigation

Using this guidance and the 1983
listing priority guidelines, the Service
will assess the status and the relative
priority of all section 4 petition and
rulemaking activities that are the subject
of active litigation. The Service, through
the Department of the Interior’s Office of
the Solicitor, will then notify the Justice
Department of its priority
determinations and request that
appropriate relief be sought from each
district court to allow those species with
the highest biological priority to be
addressed first. As noted in the
guidance issued May 16, 1996, when the
Service undertakes one listing activity,
it inevitably foregoes another, and in
some cases courts have ordered the
Service to complete activities that are
simply not, in the Service’s expert
judgment, among the highest biological
priorities. However, to the extent that
these efforts to uphold the Service’s
listing priority guidance and the 1983
listing priority guidelines do not receive
deference in the courts, the Service will
need to comply with court orders
despite any conservation disruption that
may result subject to any appeals that
may be undertaken on a case-by-case
basis. The fact that the Service
acknowledges its duty to comply with
court orders should not, however, be
interpreted to mean that it acquiesces in
the idea that all such court orders are
consistent with this guidance without
regard to how disruptive they may be to
the Service’s effort to make the most
biologically sound use of its resources.

The Service will not elevate the
priority of proposed listings for species
under active litigation. To do so would
let litigants, rather than expert
biological judgments, set listing
priorities. The Regional Office with
responsibility for processing such
packages will be responsible for
determining the relative priority of such
cases based upon this proposed
guidance and the 1983 listing priority
guidelines, and for furnishing
supporting documentation that can be
submitted to the relevant court to
indicate where such species rank in the
overall priority scheme.

National Environmental Policy Act

The Service does not consider the
implementation of this guidance to be a
major Federal action significantly
affecting the quality of the human
environment for purposes of the
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National Environmental Policy Act
(NEPA) of 1969 (42 U.S.C. 4321 et seq.).

Further, the Department of the
Interior’s Departmental Manual (DM)
categorically excludes from
consideration under NEPA, “Policies,
directives, regulations, and guidelines of
an administrative, financial, legal,
technical or procedural nature or the
environmental effects of which are too
broad, speculative or conjectural to lend
themselves to meaningful analysis and
will be subject later to the NEPA
process, either collectively or case-by-
case.” This guidance clearly qualifies as
an administrative matter under this
exclusion. The Service also believes that
the exceptions to categorical exclusions
(516 DM 2, Appendix 2) would not be
applicable to such a decision, especially
in light of the absence of environmental
effects for such action.

Authority

The authority for this notice is the
Endangered Species Act of 1973, as
amended, 16 U.S.C. 1531 et seq.

Dated: November 26, 1996.
John G. Rogers,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 96-30946 Filed 12—-4-96; 8:45 am]
BILLING CODE 4310-55-P

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Notice of Final Decision on
Identification of Candidates for Listing
as Endangered or Threatened

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of final decision.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) has decided to
discontinue the practice of maintaining
a list of species regarded as ‘‘category-
2 candidates.” Future lists of species
that are candidates for listing under the
Endangered Species Act (Act) will be
restricted to those species for which the
Service has on file sufficient
information to support issuance of a
proposed listing rule. A variety of other
lists describe “‘species of concern” or
“species in decline’” and the Service
believes that these lists are more
appropriate for use in land management
planning and natural resource
conservation efforts that extend beyond
the mandates of the Act. The Service is
committed to working closely with the
State natural resource and natural
heritage agencies, Territories and Tribes,
other Federal agencies, and other
interested parties to cooperatively

identify new species that should be
regarded as candidates for protection
under the Act. The Service will
continue to contract for, solicit, and
accept information on the biological
status and threats facing individual
species on a continuing basis.
ADDRESSES: The complete record
pertaining to this matter is available for
inspection, by appointment, during
normal business hours at the Division of
Endangered Species, U.S. Fish and
Wildlife Service, 4401 North Fairfax
Drive, Room 452, Arlington, Virginia
22203.

FOR FURTHER INFORMATION CONTACT: E.
LaVerne Smith, Chief, Division of
Endangered Species, U.S. Fish and
Wildlife Service (telephone: 703/358—
2171; facsimile: 703/358-1735) (see
ADDRESSES section).

SUPPLEMENTARY INFORMATION:
Background

On February 28, 1996, the Service
published a revised candidate notice of
review in the Federal Register (61 FR
7596) that announced changes to the
way the Service identifies species that
are candidates for listing under the
Endangered Species Act of 1973 (Act),
as amended (16 U.S.C. 1531 et seq.). The
Service noted its intention to
discontinue maintaining a list of species
that were previously identified as
‘““Category-2 candidates.” Category-2
candidates were species for which the
Service had information indicating that
protection under the Act may be
warranted but for which it lacked
sufficient information on status and
threats to determine if elevation to
‘‘category-1 candidate” status was
warranted.

In addition to soliciting biological
information on taxa that are candidates
for listing under the Act, the Service
also solicited public comments of a
general nature when it announced the
revisions to the candidate identification
process in the February 28, 1996, notice
(61 FR 7596). The candidate notice
specified no closing date for comments
of either a general or a species-specific
nature. On September 17, 1996, the
Service published in the Federal
Register (61 FR 48875) a notice
announcing that it would consider all
public comments on the matter of
discontinuing the practice of identifying
category-2 candidate species that were
received on or before October 17, 1996.
In the September 17, 1996, notice (61 FR
48875), the Service stated that it would
publish a subsequent notice in the
Federal Register addressing comments
received and indicating a final decision
on this issue and how the Service

intends to identify species that are
under consideration for possible
addition to the list of endangered or
threatened species.

As solicited in the Service’s February
28, 1996, candidate notice (61 FR 7596),
comments and information relating to
the biological status and threats of
particular taxa that are, or should be,
regarded as candidates for protection
under the Act may be submitted at any
time to the Regional Director of the
Region identified as having lead
responsibility. Biological status and
threat information for species that do
not have a designated lead Region
should be submitted to the Division of
Endangered Species, Washington, D.C.
(see ADDRESSES section).

When the Service first started
publishing comprehensive lists of
candidates and potential candidates, no
comparable list existed because few
organizations were tracking species of
concern. Now, a number of agencies and
organizations track species that may be
declining, including State natural
resource agencies and Natural Heritage
Programs, Federal land-management
agencies, the Biological Resources
Division of the U.S. Geological Survey
(USGS), professional societies, and
conservation organizations. The added
attention and wider range of focus
means that there is vastly superior
information available on species of
concern than was maintained in the
Service’s list of category-2 species.
Duplicative effort to maintain lists is not
the best use of limited endangered
species funding.

The quality of the information
supporting the former category-2 list
varied considerably, ranging from
extremely limited or old data to fairly
comprehensive assessments. It is the
intent of the Service to work with all
interested parties and to use
scientifically credible sources of peer-
reviewed information, when available,
to identify new candidate species.

The need for a species of concern list
extends beyond implementation of the
Endangered Species Act. Using the old
category-2 list as a ‘““species of concern”
list was inappropriate; it is widely
believed that sensitive, rare, and
declining species are more inclusive
than those found in the old category-2
list. Many Divisions of the Fish and
Wildlife Service, such as Migratory
Birds, Refuges, Endangered Species,
Habitat Conservation, Environmental
Contaminants, and Fish and Wildlife
Management Assistance will continue to
work with partners to identify and
protect species of concern.

The result of such collaboration
should be a far more comprehensive and
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reliable accounting of biological
resources that are declining or otherwise
at risk. This approach is consistent with
the purposes of numerous Federal
environmental policies and statutes, not
just the Act.

Summary of Comments and
Recommendations

The Service received 163 comment
letters—one from a Federal agency, 10
from State agencies, and 152 from
individuals or groups. One commenter
supported the proposed action, 159
expressed concerns, and 3 were either
neutral or expressed support and
opposition equally. Comments received
during the comment period are
addressed in the following summary.
Comments of a similar nature are
grouped into a number of general issues.
These issues and the Service’s response
to each are discussed below.

Issue 1: Commenters noted that the
category-2 list was a critically important
tool for agencies, researchers, and other
partners in land-use planning.
Commenters claimed that elimination of
the category-2 list will prevent land-use
planners from easily identifying which
species are at risk. Respondents also
commented that the category-2 list
provided greater certainty to private
landowners by notifying them of species
for which management actions might
later be needed.

Service Response: While a list of
species of concern is highly useful in
conserving plant and wildlife species, it
is important to recognize that this
purpose is far broader than the purposes
of the Act. The Act is meant to serve as
a “‘safety net,” to identify species at risk
of extinction and focus efforts to recover
those species. There are numerous
Federal laws, such as the National
Forest Management Act and the Federal
Land Management Planning Act, that
have broad mandates to protect
biodiversity. Limiting the application of
these laws only to species under study
for possible listing under the Act would
be too narrowly focused.

The Service’s former list of category-
2 species was far from a thorough
compilation of species of concern. In
fact, the quality of the information
supporting the category-2 list varied
considerably, ranging from extremely
limited or old data to fairly
comprehensive assessments. When the
Service first started publishing
comprehensive lists of candidates and
potential candidates, no comparable list
existed because few groups were
tracking species of concern. Now a
number of groups track declining
species, including State natural resource
agencies and Natural Heritage Programs,

Federal land-management agencies, the
Biological Resources Division of the
USGS, professional societies, and
conservation organizations. Given the
Service’s budgetary constraints and
ever-increasing workloads, the Service
can no longer afford to duplicate these
efforts and instead must be a partner in
contributing to these various sources.

The Service will continue to take a
proactive role in species conservation.
The Service acknowledges that an
effective program for the conservation of
endangered species requires a means of
addressing species that have not yet
been listed but that face immediate,
identifiable risks. Numerous Service
programs are already actively working
with partners and other knowledgeable
individuals to identify species of
concern, identify research needs, set
priorities for developing the
information, and determine how to
accomplish the work needed to resolve
the species’ status. For example, the
Service’s Refuges program works to
conserve many declining species, not
merely those that are listed under the
Act. The Migratory Bird Management
Office identifies ““species of
management concern’’ to focus attention
on declining bird species and the
Division of Habitat Conservation works
with private landowners across the
nation to conserve species and habitats
through the “Partners for Wildlife”
program.

Federal agencies, consultants, permit
applicants, and others routinely request
lists of species from the Service to use
during project planning and for other
purposes. These requests are often
associated with activities that could
require consultations under section 7 of
the Act or section 10 permits. The
Service will continue to be responsive
by providing information on candidate,
proposed and listed species and
proposed or designated critical habitat.
Where possible, the Service will refer
the requestor to other appropriate
sources for information on species of
concern or other environmental issues
that may occur in or near the project
area.

Many agencies, such as the USFS,
BLM, and DOD, are working with The
Nature Conservancy’s (TNC) Heritage
system to evaluate including all “G1—
G3” species and “T1-T3" subspecies on
their sensitive lists. Such efforts should
lead to the shared interagency use of a
more comprehensive list than the
Service’s former category-2 list.

The mandates of most Federal land-
managing agencies exceed those of the
Act in protecting biodiversity on their
lands. The Act is a tool to be used when
species decline despite these other

mandates. To enhance interagency
efforts to conserve candidates and other
species of concern, the USFS, BLM,
NPS, National Marine Fisheries Service,
and the Service entered into a MOU that
creates a framework for cooperation to
conserve species and their habitats
before they reach the point where listing
may be necessary. Although the MOU
was signed in January 1994, when the
Service still maintained a category-2
list, compliance with the MOU is in no
way dependent upon the existence of
that list. The Service and these agencies
remain committed to the concept of
addressing conservation needs of both
candidate species and other species of
concern.

Issue 2: The Service should clarify the
process it intends to use to identify
potential candidate species. The
commenters also asked for clarification
on the mechanism the Service will use
to determine which species need status
reviews.

Service Response: The Service’s
Endangered Species Program will
identify candidates for addition to the
list of endangered or threatened species
through a collaborative process among
all Federal, State, Tribal, and private
partners. The Service’s Endangered
Species staff will take an active role
with these partners to identify species
that should be candidates for listing
under the Act, identify research needs,
set priorities for developing the
information and determine how to
accomplish the work needed to resolve
the conservation status of species.

Tools available to the Service and its
partners for use as a foundation for
identifying potential candidates
include: the Natural Heritage Central
Database of The Nature Conservancy
(TNC) and the International Network of
Natural Heritage Programs and
Conservation Data Centres, the Service’s
list of Migratory Nongame Birds of
Management Concern in the United
States, species protected by State
endangered species laws or identified
by State agencies as rare or vulnerable,
species identified by other Federal
agencies as vulnerable or of
management concern such as the USFS
and BLM “‘sensitive species,” and
species identified by professional
scientific societies as rare or vulnerable
(e.g., the American Fisheries Society
and National Audubon Society/Partners
in Flight).

One of the most comprehensive
information sources on rare or imperiled
species is the Natural Heritage Central
Database, developed by TNC and the
network of State Natural Heritage
programs. This database ranks the
conservation status of species at the
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global, national, and state levels and is
available from TNC and the State
Heritage programs. At present, the
Service regards the species ranked G1,
G2, or G3, and subspecies ranked T1,
T2, or T3, in the TNC database as a
reasonable subset of species and
subspecies from which to identify those
that may be candidates for listing under
the Act.

When all available information has
been evaluated, the Service will
determine whether a species,
subspecies, or distinct population
segment meets the information
standards and status criteria for listing
and should be placed on the candidate
list. Recognized subspecies and species,
as well as distinct population segments,
will be recommended by the Regional
Director to the Service’s Director for
addition to the candidate list. Other
species may warrant further review or
monitoring or not warrant further
consideration for listing.

A status review is the act of reviewing
all the available information on a
species to determine whether it should
be considered for candidate status.
Status reviews are a required
component of the listing process
(section 4(b)(1)(A) of the Act). The
mechanism for identifying species
needing status reviews has not
significantly changed. Service offices
will continue to work with State and
Federal biologists and other
knowledgeable individuals to identify
the highest priority species of concern,
identify research needs, set priorities for
developing the information and
determine how to accomplish the work
needed to resolve species status. The
Service will maximize its limited
resources through a stronger emphasis
on a collaborative process between the
Service and its partners to rank these
species by their need for study and
accomplish these studies cooperatively.
State agencies, often using funds
partially provided under section 6 of the
Act, conduct status reviews on species
of concern annually. The Biological
Resources Division of the USGS
annually requests proposals for research
on species-at-risk, including status
assessments. Because the Service is
involved in the call for proposals, it can
help focus such proposals on priority
species. The Service believes that this is
a more effective and efficient way to
develop and compile the information
needed to make biologically and
ecologically sound, cost-effective
decisions.

Non-candidate species under petition
for listing will require initiation of a
status review whenever the Service
makes a finding that the petitioners

presented substantial scientific data
indicating that listing may be warranted.
If the Service makes a 12-month finding
of “‘warranted” or “warranted but
precluded,” the species would then be
considered as a candidate species.

The Service will publish an annual
Notice of Review to provide an updated
list of candidate species to advise other
Federal agencies, State and Tribal
governments, local governments,
industry, and the public of those species
that are candidates for a listing proposal
under the Act. Publishing this list
annually, rather than biennially as
before, will ensure that an updated list
is always available. This will allow
resource managers to alleviate threats
and thereby possibly remove the need to
list these species. The annual revision to
the candidate list will also serve as
recycled petition findings until a final
determination can be made on whether
to publish a listing proposal for a
particular candidate species.

Issue 3: Commenters stated that the
regularly updated Notices of Review for
candidates have provided a key source
of public information and a process for
public review, input, and refinement.
The commenters were concerned that
without a category-2 list maintained by
the Service, that publicly available
information source will no longer exist.
They stated that the public will not
know where to submit new information
or research results on former category-

2 species.

Service Response: The Service will
continue to accept data and other
information on all species. The Service’s
Notice of Review for candidate species,
published annually, requests
information on the species currently
considered candidates as well as any
other species that may warrant
candidate status. The addresses of the
Service’s regional offices and the states
for which they have jurisdiction are
included in the Notice of Review.

The process of providing new
information or research results to the
Service has not changed. The Service
will continue to receive such
information for review and
consideration. Under a current
cooperative agreement with TNC, the
Service shares information with TNC for
incorporation into the Natural Heritage
Central Database. A number of other
currently available tools used to identify
species of concern in order to focus
research efforts and for planners to use
in their decision-making process were
listed under Issues 1 and 2.

Issue 4: Commenters noted that prior
to the new candidate policy, category-2
species were considered in section 7
consultations and Habitat Conservation

Plans (HCPs). They stated that
excluding those species from section 7
consultations and HCPs may result in
further declines in their status, in some
cases to the point of requiring listing.

Service Response: The consideration
of category-2 candidates in project
planning was always discretionary
because candidate species receive no
statutory protection under the Act. The
Service recognizes that the category-2
candidate list was used as a planning
tool; however, more complete and more
appropriate lists are now available for
that purpose (as discussed in Issue 1).

Under both section 7 and 10, the
Service will continue to encourage the
protection of candidate species and
species of concern, but the Act does not
mandate protection for either group. For
example, under section 10, the Service
encourages applicants for incidental
take permits to consider candidate
species and other unlisted species. The
Service’s final HCP Handbook
(completed in November 1996) provides
that unlisted species, such as candidate
species, former category-2 species, and
other species of concern, may be
included in HCPs for listed species.
Furthermore, under section 7 and
section 10, the Service will continue to
aid in the identification of listed,
proposed, and candidate species that
may be in or near a project area. The
Service will also refer the requestor to
other appropriate sources for
information on species of concern or
environmental issues concerns that may
occur in or near the project area (see
Issue 1).

Issue 5: Commenters claimed that
elimination of the category-2 candidate
list is a major Federal action under the
National Environmental Policy Act
(NEPA) of 1969 (42 U.S.C. 4321 et seq.)
and requires preparation of an EIS.
Furthermore, because other Federal
agencies, such as USFS and BLM, have
afforded protection to category-2 species
and will no longer be compelled to do
so, the commenters asserted that an EIS
must be prepared to evaluate this and
all other direct, indirect, and cumulative
impacts associated with eliminating the
category-2 list.

Service Response: The Service does
not consider its decision to discontinue
the maintenance of a list of category-2
candidate species in Notices of Review
to be a major Federal action
significantly affecting the quality of the
human environment for purposes of
NEPA. (See NEPA section of this notice
below for a more detailed discussion.)

The purpose of the NEPA is to ensure
that Federal agency planning and
decisions consider environmental
values. The Service recognizes that the
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category-2 list was used as a planning
tool by various Federal, State, and
Tribal agencies but these management
entities can and should avail themselves
of other information sources (as
described previously in Issue 1) to fill
this need. Therefore, the discontinuance
of the category-2 list is not a significant
loss as characterized under NEPA. As
stated above, other lists of species of
concern are more accurate and
comprehensive than the former
category-2 list, and nothing in the Act
requires Federal agencies to use or
consider that specific list.

Issue 6: Commenters noted that
limited financial resources should be
concentrated on species of greatest
concern in a cost-effective manner
before very costly ‘““emergency room”
measures, such as captive breeding, are
required. They were concerned that
under the new candidate policy,
prelisting (candidate conservation)
funds will not be available for species
of concern and that it will also become
more difficult for Service offices to
obtain badly needed section 6
(Cooperative Endangered Species Grants
to States and Territories) proposals for
such species.

Service Response: Funding for the
endangered species program has fallen
short of program needs. Therefore, it is
important that appropriations under the
Act be directed primarily toward
species for which the Service has direct
statutory responsibility under the Act.
As such, expenditure of candidate
conservation allocations must be limited
to activities related to identifying
candidate species and conserving
candidate species. In fiscal year 1997
the Service will direct roughly four-
fifths of its appropriations (for candidate
conservation) to candidate conservation
agreements and activities and one-fifth
to status assessments for species of
concern that may warrant candidate
status. Clearly, such a policy achieves
the stated goal of focusing funding on
those species thought to be in gravest
peril.

Section 6 funds allocated to State and
Territorial fish and wildlife agencies
may be used for status assessments for
species that may warrant candidate
status and for conservation and recovery
of listed, proposed, and candidate
species. Candidate status determination
activities have often occurred through
section 6 of the Act. The Service will
continue to work closely with the States
and Territories through existing
cooperative agreements to determine the
assessments that should have the
highest priority for funding. The Service
will also continue to work with States
and Territories to strengthen or develop

cooperative agreements for section 6
activities.

Issue 7: Commenters asserted that the
evaluation of former category-2 species
for possible inclusion on the February
28, 1996, Notice of Review was
inadequate because Service Regional
offices did not have enough time to
properly evaluate over 4,000 category-2
species. In addition, commenters stated
that the Service violated the public
notice and comment requirements of the
Act and the Administrative Procedure
Act (APA) by putting its new policy on
candidate species into effect on
February 28, 1996, without requesting a
public comment period and evaluating
public comments.

Service Response: A Notice of Review
is a snapshot of the species that the
Service considers candidates at the
time. Service staff will continue to
evaluate species of concern and elevate
to candidate status those that meet the
appropriate criteria.

Service Field and Regional offices
were provided sufficient advance notice
to evaluate candidate lists for the
February 28, 1996, Notice of Review.
The data call for the update of the plant
notice was issued in January 1995, with
a response due in 90 days. An update
of all plant and animal taxa that the
Regions recommended for category-1
status was requested on May 17, 1995.
In addition, Regional offices were asked
on August 31, 1995, to provide
comments or corrections on a draft
notice of review.

In a notice published in the Federal
Register on September 17, 1996 (61 FR
48875), the Service notified the public
that the comment period for the new
candidate policy would remain open
until October 17, and that public
comments would be taken into
consideration in developing the final
decision. All procedural requirements of
the Act and the APA have been met.

Issue 8: A commenter requested
clarification on a statement in the
February 28, 1996, notice of review
regarding whether species not known to
exist in the wild could qualify for
candidate status.

Service Response: Species not
currently known to exist in the wild,
captivity, or cultivation cannot be
considered for candidate status.
However, the Service has not, nor did it
intend to, remove species from
consideration for candidate status if
they are believed to be extinct in the
wild but known to be extant in captivity
or cultivation. Species that are presently
known only in captivity or cultivation,
but that otherwise meet the criteria for
listing established by section 4 of the

Act, may be considered as candidates
for possible listing.

Issue 9: Commenters stated that they
do not believe that public confusion
constitutes a reasonable basis for
eliminating the category-2 list. Various
commenters suggested changing the
name of the list to ““watch list,” *‘species
of concern,” or “‘species of uncertain
status,” rather than eliminating the list
altogether.

Service Response: As discussed also
in the Background section and Issue 1
above, the Service’s decision to
discontinue the category-2 list was
based on numerous factors. The quality
of the information for category-2 species
was inconsistent and maintenance of
such a list by the Endangered Species
program is highly duplicative of other
efforts. A combination of factors,
including budgetary priorities,
duplicative functions, uncertain data
quality, and public confusion, forms the
basis for the decision to discontinue
maintenance of a list of category-2
species. The Service simply lacks the
resources to continue such a list at a
time of shrinking budgets, especially
when mandatory section 4 demands are
increasing and when non-Federal
sources are providing a superior
product.

Decision

After review of comments and further
consideration, the Service discontinues
the maintenance of a list of category-2
species. The Service’s Endangered
Species Program will identify
candidates for addition to the list of
endangered or threatened species
through a collaborative process between
the public and private sectors. The
Service, through all its appropriate
programs, will take an active role with
its partners and other knowledgeable
individuals to identify and conserve
species of concern, identify research
needs, set priorities for developing the
information and determine how to
accomplish the work needed to resolve
the status of species.

Tools available to the Service and its
partners for use as a foundation for
identifying potential candidates
include: the Natural Heritage Central
Database of TNC and the International
Network of Natural Heritage Programs
and Conservation Data Centres, the
Service’s list of Migratory Nongame
Birds of Management Concern in the
United States, species protected by State
endangered species laws or identified
by State agencies as rare or vulnerable,
species identified by other Federal
agencies as vulnerable or of
management concern (e.g., the USFS’s
and BLM’s “‘sensitive species’), and
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species identified by professional
scientific societies as rare or vulnerable
(e.g., the American Fisheries Society
and National Audubon Society/Partners
in Flight). The most comprehensive
single source of information on rare or
imperilled species is the Natural
Heritage Central Database, developed by
TNC and the network of State Natural
Heritage programs, which ranks the
conservation status of species at the
global, national, and state levels. This
information is available from TNC and
the State Heritage programs.

When all available information has
been evaluated, the Service will
determine if a particular species meets
the information standards and status
criteria for recognition as a candidate
species, and if so, the Regional Director
will recommend to the Service’s
Director that the species be added to the
candidate list. Other species may
warrant further review or monitoring or
not warrant further consideration for
candidate status at that time. Non-
candidate species petitioned for listing
will require initiation of a status review
when the Service makes a 90-day
finding of “‘substantial information.” If
the Service makes a 12-month finding of
“warranted” or “‘warranted but
precluded,” the species would then
become a candidate. The annual update
of the candidate notice of review will
serve as recycled petition findings until
such time as a final determination can
be made on whether a proposed listing
rule should be published.

National Environmental Policy Act

As stated in the September 17, 1996,
notice (61 FR 48875), the Service does
not consider its decision to discontinue
the maintenance of a list of category-2
species in Notices of Review to be a
major Federal action significantly
affecting the quality of the human
environment for purposes of the NEPA.

Further, the Department of the
Interior’s Departmental Manual (DM)
categorically excludes from
consideration under NEPA, “‘activities
which are educational, informational,
advisory or consultative to other
agencies, public or private entities,
visitors, individuals, or the general
public” (516 DM 2, Appendix 1, item
1.11). Notices of Review serve the
purpose of informing Federal agencies,
state agencies, and the general public of
species that are candidates for possible
addition to the lists of endangered or
threatened wildlife and plants. They
also serve as data-gathering tools to
assist the Service in developing the best
available scientific and commercial data
on such species. There is no statutory or
regulatory mandate on how to structure

or when to publish these notices.
Therefore, even if the Service’s decision
to discontinue maintenance of a list of
category-2 species in Notices of Review
were considered an ‘“action’ for
purposes of the NEPA, this categorical
exclusion would apply. The Service also
believes that the exceptions to
categorical exclusions (516 DM 2,
Appendix 2) would not be applicable to
this decision, especially in light of the
absence of environmental effects for
such action.

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: November 27, 1996.

John G. Rogers,

Acting Director, Fish and Wildlife Service.
[FR Doc. 96-30947 Filed 12-4-96; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 961008282-6332-02; I.D.
092796A]

RIN 0648—-A197

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of Puerto Rico and the U.S.
Virgin Islands; Red Hind Spawning
Aggregations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement a regulatory amendment
prepared by the Caribbean Fishery
Management Council (Council) in
accordance with framework procedures
for adjusting management measures of
the Fishery Management Plan for the
Reef Fish Fishery of Puerto Rico and the
U.S. Virgin Islands (FMP). The
regulatory amendment adjusts the
boundary of the existing red hind
spawning aggregation seasonal/area
closure in the EEZ off western Puerto
Rico and adds two additional red hind
spawning aggregation seasonal/area
closures. The intended effect is to
protect red hind spawning aggregations
by prohibiting fishing in these areas
during the spawning season. This rule
also contains a technical change to the
regulations to alter minimally the

boundary of the mutton snapper
spawning aggregation area off the
southwest coast of St. Croix, U.S. Virgin
Islands (USVI), to make it compatible
with USVI regulations.

EFFECTIVE DATE: December 7, 1996.

FOR FURTHER INFORMATION CONTACT:
Georgia Cranmore, 813-570-5305.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of Puerto Rico and USVI is
managed under the FMP. The FMP was
prepared by the Council and is
implemented by regulations at 50 CFR
part 622 under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.

The background and rationale for the
measures in the regulatory amendment
were included in the preamble to the
proposed rule (61 FR 55127, October 24,
1996) and are not repeated here.

Comments and Responses

Comment: The Center for Marine
Conservation (CMC) supports
management measures to protect two
additional spawning aggregations for
red hind but is concerned about the
reduction in the size of the existing
spawning aggregation seasonal/area
closure around Tourmaline Bank. CMC
wants the Council to reconsider a
rejected measure to prohibits the sale of
red hind during the closed season. In
addition, CMC notes the need for
additional conservation measures, such
as the establishment of marine reserves,
to protect red hind critical habitat.

Response: NMFS agrees with CMC’s
assessment of the need for additional
protective measures to address the
continuing decline in red hind
populations off Puerto Rico. Closed
areas are one of the best ways to protect
the spawning stocks and prevent
overfishing. Puerto Rico is currently
considering a series of marine reserves,
including one in the Tourmaline Bank
area, to protect reef fish, corals, and reef
invertebrates in its waters (0 to 9
nautical miles offshore). The Council is
working with the fishing industry to
identify and establish closed areas in
Federal waters throughout the U.S.
Caribbean. The Council intends to
reassess the need for a possible
prohibition on the sale of red hind
during the spawning season if the
spawning area closures are unsuccessful
in arresting population declines.

The decision to establish the original
spawning aggregation closure off
western Puerto Rico was based on the
best information available at that time.
New information now demonstrates that
the area originally established includes
habitat unsuitable for red hind, such as
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hard sandy bottom. NMFS concurs with
the Council’s decision to reopen this
area because it places an unfair burden
on commercial fishermen with no
specific benefit for conservation. NMFS
and the Council continue to explore
options for increased conservation of
red hind and other reef fish in Puerto
Rico, including additional gear
restrictions and a proposed fish trap
reduction program. NMFS welcomes
CMC'’s advice and assistance in these
efforts.

Classification

This final rule has been determined to
be not significant under E.O. 12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that the
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
The reasons for this certification were
published in the preamble to the
proposed rule (61 FR 55127, October 24,
1996) and are not repeated here. No
comments were received concerning
this certification.

The spawning season for red hind off
Puerto Rico begins by early December.
Existing regulations make the red hind
spawning aggregation seasonal/area
closure effective December 1 of each
year. To ensure as soon as possible the
conservation benefits of the revised red
hind spawning aggregation seasonal/
area closures, these closures should be
implemented as soon as possible.
Accordingly, the Assistant
Administrator for Fisheries, NOAA,
finds good cause, namely that it would
be contrary to the public interest to
delay the effectiveness of this rule for 30
days, and under 5 U.S.C. 553 (d)(3),
makes this rule effective as of December
7, 1996. While this will provide
fishermen with only a few days notice
of the closure, the fishermen have had
considerable notice through the Council
public hearing process and the public
comment period on the notice of
proposed rulemaking that an early
December closing was imminent.
Therefore, given the relatively small
area of the closures, it will be easy for
fishermen to leave the area by the
effective date of this rule.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: November 29, 1996.
Gary Matlock,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In §622.33, paragraph (a),
paragraph (b) introductory text, and
paragraph (b)(3) are revised to read as
follows:

§622.33 Caribbean EEZ seasonal and/or
area closures.

(a) Mutton snapper spawning
aggregation area. From March 1 through
June 30, each year, fishing is prohibited
in that part of the following area that is
in the EEZ. The area is bounded by
rhumb lines connecting, in order, the
points listed:

: North lati- West lon-
Point tude gitude
17°37.8' 64°53.0'
17°39.0 64°53.0'
17°39.0 64°50.5'
17°38.1' 64°50.5'
17°37.8' 64°52.5'
17°37.8' 64°53.0'

(b) Red hind spawning aggregation
areas. From December 1 through
February 28, each year, fishing is
prohibited in those parts of the
following areas that are in the EEZ. Each
area is bounded by rhumb lines
connecting, in order, the points listed:

* * * * *

(3) West of Puerto Rico—(i) Bajo de

Cico.

: North lati- West Lon-
Point tude gitude
18°15.7" 67°26.4'
18°15.7" 67°23.2'
18°12.7' 67°23.4'
18°12.7' 67°26.4'
18°15.7" 67°26.4'
(i) Tourmaline Bank.
: North lati- West Lon-
Point tude gitude
18°11.2 67°22.4'
18°11.2 67°19.2'
18°08.2' 67°19.2'
18°08.2' 67°22.4'
18°11.2' 67°22.4'

(iii) Abrir La Sierra Bank.

. North lati- West Lon-
Point tude gitude
A 18°06.5' 67°26.9'
B .. 18°06.5' 67°23.9'
C .. 18°03.5' 67°23.9'
D 18°03.5' 67°26.9'
A 18°06.5' 67°26.9'

[FR Doc. 96-30970 Filed 12—-4-96; 8:45 am]
BILLING CODE 3510-22-W

50 CFR Part 630

[Docket No. 960314073-6335-03; I.D.
112696C]

RIN 0648—-A123

Atlantic Swordfish Fishery; Drift Gillnet
Emergency Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Fishery closure and final rule.

SUMMARY: NMFS closes the drift gillnet
fishery for swordfish in the Atlantic
Ocean, including the Gulf of Mexico
and Caribbean Sea, from December 1,
1996, through May 29, 1997. NMFS has
reinitiated consultation under the
Endangered Species Act for Atlantic
swordfish fisheries due to new
information concerning the status of the
northern right whale. This closure will
ensure that no irreversible and
irretrievable commitment of resources is
made that has the effect of foreclosing
the formulation or implementation of
any reasonable and prudent alternative
measures while the consultation on this
fishery is pending.

EFFECTIVE DATES: The closure will be
effective from December 1, 1996,
through 2400 hours, local time, May 29,
1997. The amendment to part 630 will
be effective November 29, 1996.

FOR FURTHER INFORMATION CONTACT: John
Kelly, 301-713-2347.

SUPPLEMENTARY INFORMATION: The
Atlantic swordfish fishery is managed
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (16 U.S.C. 1801 et seq.)
and the Atlantic Tunas Convention Act
(16 U.S.C. 971 et seq.). Because this is

a Federally managed fishery, it is
subject to the requirements of section 7
of the Endangered Species Act (ESA),
which provides for a consultation to
ensure that threatened or endangered
species are not jeopardized. NMFS
reinitiated consultation on the Atlantic
swordfish fisheries on September 25,
1996, due to new information
concerning the status of the northern
right whale (Eubaleana glacialis).
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During the winter of 1995-1996, an
unprecedented number of right whale
deaths (6-7) were reported from the
Southeast right whale critical habitat/
calving grounds off Georgia and Florida.
Although these mortalities are not
attributed to the driftnet fishery, this
information changed the environmental
baseline upon which all previous
section 7 consultations had been
conducted. Further, the Incidental Take
Statement in the February 2, 1996,
biological opinion has been exceeded
for loggerhead turtles. Also, the Atlantic
Offshore Cetacean Take Reduction Team
submitted a draft take reduction plan to
NMFES on November 25, 1996, which
includes recommended measures to
reduce incidental takes of strategic
marine mammal stocks (including right
whales) to below their Potential
Biological Removal level within 6
months of implementation. Right whale
entanglements have been documented
in this fishery and the potential exists
for entanglements to occur in the
swordfish drift gillnet fishery during the
winter months of December - April. The
possibility of 15 driftnetters operating in
the winter months may result in
significant interactions with several
species of whales including right and
humpback whales, as well as ridley and
loggerhead turtles. Given that this
fishery has had documented
interactions with right whales and that
no measures have been implemented to
reduce incidental takes of right whales,
NMFS believes that a closure during the
semiannual subquota period of
December 1, 1996, through May 29,
1997, will ensure that no irreversible
and irretrievable commitment of
resources is made that has the effect of
foreclosing the formulation or
implementation of any prudent and
reasonable alternative measures while
the consultation is pending. Hence,
NMFS is closing the directed drift
gillnet fishery for the second
semiannual subquota period. This
closure will be effective through 2400
hours May 29, 1997, or until completion
of the consultation with the issuance of
a biological opinion on the swordfish
drift gillnet fishery, whichever comes
first. If consultation is not completed by
May 3, 1997, NMFS will review the
fishery and determine whether the
quota can be adjusted in light of NMFS
requirements pursuant to section 7(d) of
the ESA.

Pursuant to this emergency closure:
(1) No one aboard a vessel using or
having on board a drift gillnet may fish
for swordfish from the North Atlantic
swordfish stock; and (2) no more than
two swordfish per trip may be possessed

on board a vessel using or having on
board a drift gillnet in the North
Atlantic Ocean, including the Gulf of
Mexico and Caribbean Sea, north of 5
degrees N. lat., or landed in an Atlantic,
Gulf of Mexico, or Caribbean coastal
state. This closure has no effect on the
swordfish quota in any other quota
period.

Classification

This action is being issued as an
emergency rule under section 305(c) of
the Magnuson-Stevens Fishery
Conservation and Management Act, 16
U.S.C. §1855(c). The Assistant
Administrator, NMFS, finds that, in
order to ensure that no irreversible and
irretrievable commitment of resources is
made that has the effect of foreclosing
the formulation or implementation of
any reasonable and prudent alternative
measures while consultation under
section 7(a) of ESA takes place on this
fishery, good cause exists to waive the
requirement to provide prior notice and
an opportunity for public comment,
under authority at 5 U.S.C. §553(b)(B),
as such procedures would be contrary to
the public interest. For the same reason,
there is good cause, under authority at
5 U.S.C. §553(d)(3), to waive the
requirement for a 30-day delay in
effectiveness. Finally, as notice and an
opportunity for public comment are not
required by 5 U.S.C. §553, or any other
law, the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C.
§601 et seq., are inapplicable. This
action is exempt from review under E.O.
12866.

List of Subjects in 50 CFR Part 630
Fisheries, Fishing, Reporting and
recordkeeping requirements, Treaties.
Dated: November 29, 1996.
Gary Matlock,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.
For the reasons set forth in the
preamble, 50 CFR part 630 is amended
as follows:

PART 630—ATLANTIC SWORDFISH
FISHERY

1. The authority citation for part 630
continues to read as follows:

Authority: 16 U.S.C. 1801 et seqg. and 16
U.S.C. 971 et seq.

2.1n 8630.7, paragraph (aa) is added
to read as follows:

§630.7 Prohibitions.
* * * * *

(aa) Notwithstanding any other
provision of part 630, (1) no one aboard
a vessel using or having on board a drift
gillnet may fish for swordfish from the

North Atlantic swordfish stock; (2) no
more than two swordfish per trip may
be possessed on board a vessel using or
having on board a drift gillnet in the
North Atlantic Ocean, including the
Gulf of Mexico and Caribbean Sea, north
of 5 degrees N. lat.; and (3) no more than
two swordfish per trip may be landed
from a vessel using or having on board

a drift gillnet in an Atlantic, Gulf of
Mexico, or Caribbean coastal state.

[FR Doc. 96-30932 Filed 11-29-96; 4:44 pm]
BILLING CODE 3510-22-F

50 CFR Part 679

[Docket No. 960129018-6018-01; I.D.
120296A]

Fisheries of the Exclusive Economic
Zone off Alaska; Trawl Gear in the Gulf
of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing the directed
fishery for groundfish by vessels using
trawl gear in the Gulf of Alaska (GOA),
except for directed fishing for pollock
by vessels using pelagic trawl gear in
those portions of the GOA that remain
open to directed fishing for pollock.
This action is necessary because the
1996 Pacific halibut prohibited species
catch (PSC) limit for trawl gear in the
GOA has been caught.

EFFECTIVE DATE: 1200 hrs, Alaska local
time (A.lL.t.), December 2, 1996, until
2400 hrs, A.l.t., December 31, 1996.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson
Fishery Conservation and Management
Act. Fishing by U.S. vessels is governed
by regulations implementing the FMP at
subpart H of 50 CFR part 600 and 50
CFR part 679.

The Final 1996 Harvest Specifications
of Groundfish for the GOA (61 FR 4304,
February 5, 1996) established the 1996
Pacific halibut PSC limit for vessels
using trawl gear at 2,000 metric tons
(mt). The Administrator, Alaska Region,
NMFS, has determined, in accordance
with §679.21(d)(7)(i), that vessels
engaged in directed fishing for
groundfish with trawl gear in the GOA
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have caught the 1996 Pacific halibut
PSC limit. Therefore, NMFS is closing
the directed fishery for groundfish by
vessels using trawl gear in the GOA,
except for directed fishing for pollock
by vessels using pelagic trawl gear in
those portions of the GOA that remain
open to directed fishing for pollock.

Classification

This action is taken under 50 CFR
679.21 and is exempt from OMB review
under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 2, 1996.

Gary Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 96-30969 Filed 12—-2-96; 2:05 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 95—CE-100-AD]
RIN 2120-AA64

Airworthiness Directives; Aerospace
Technologies of Australia, Nomad N22
and N24 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
supersede AD 85-21-06, which
currently requires replacing the
attachment fittings of the upper fin rear
spar and the fin/horizontal stabilizer on
all Aerospace Technologies of Australia
(ASTA), Nomad N22 and N24 series
airplanes. The proposed action would
require removing the upper fin to stub
fin forward attachment bolts, inspecting
the attachment fittings for cracks, and,
if no cracks are found, replacing the
attachment bolts with bolts of improved
design until the life limit of the
attachment fittings is reached, at which
time the attachment fittings would be
replaced. If cracks are found, the
proposed action would require
replacing the attachment bolts and
attachment fittings. Cracks found in the
underhead radius and at the base of the
thread of the bolt prompted the
proposed AD action. The actions
specified by the proposed AD are
intended to prevent cracking in the
upper fin and horizontal stabilizer
attachment fittings, which if not
corrected, could result in loss of control
of the airplane.

DATES: Comments must be received on
or before February 3, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 95-CE—
100-AD, Room 1558, 601 E. 12th Street,

Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
AeroSpace Technologies of Australia,
Limited, ASTA DEFENCE, Private Bag
No. 4, Beach Road Lara 3212, Victoria,
Australia. This information also may be
examined at the Rules Docket at the
address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Ron Atmur, Aerospace Engineer, Los
Angeles Aircraft Certification Office,
FAA, 3960 Paramount Blvd., Lakewood,
California 90712; telephone (310) 627—
5224, facsimile (310) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 95—-CE-100-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the

Assistant Chief Counsel, Attention:
Rules Docket No. 95—-CE-100-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

The Civil Aviation Safety Authority
(CASA), which is the airworthiness
authority for Australia, recently notified
the FAA that an unsafe condition may
exist on ASTA Nomad N22 and N24
series airplanes. CASA advises that
fatigue cracks have been found in the
attachment bolt as well as the
attachment fitting of the upper fin and
horizontal stabilizer.

AD 85-21-06 mandated a life limit of
3,000 total hours time-in-service to
these attachment fittings and at that
time the attachment fittings should be
replaced in accordance with ASTA
Service Bulletin NMD-53-5, dated
October 19, 1984. As a result of cracks
being found during routine inspections
prior to the life limit, ASTA advises that
the attachment fittings may crack before
that time because of increased fatigue
caused by failure or partial failure of the
attachment bolts. Therefore, the
proposed action would supersede AD
85-21-06 by requiring replacement of
the old attachment bolt with a bolt of
improved design to assist in preventing
cracks in the attachment fitting before
reaching the life limit, at which time the
attachment fittings would be replaced.

Applicable Service Information

ASTA has issued Nomad Alert
Service Bulletin ANMD 55-23, Revision
1, dated July 11, 1991, which specifies
inspecting the attach bolt for cracks and
replacing the bolt if cracked, and
continue to repetitively inspect until
3,000 hours time-in-service (TIS).
Service Bulletin ANMD 55-23, Revision
1 then specifies accomplishment of
Nomad Service Bulletin (SB) NMD-53—
5 Rev. 2, dated December 6, 1995, which
specifies inspecting the attachment bolts
and attachment fittings for cracks, and
replacing the attachment bolts and
attachment fittings if cracked, or upon
the accumulation of 3,000 hours TIS.

FAA'’s Conclusion

This airplane model is manufactured
in Australia and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
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this bilateral airworthiness agreement,
CASA has kept the FAA informed of the
situation described above. The FAA has
examined the findings of CASA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Requirements of the
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop in other ASTA Nomad N22 and
N24 series airplanes of the same type
design registered for operation in the
United States, the proposed AD would
supersede AD 85-21-06 with a new AD
that would require removing the
attachment bolt, part number (P/N) 2/N-
00-43, and inspecting the attachment
fitting for cracks using a dye penetrant
method. If no cracks are found, the
proposed AD would require replacing
the bolt with a new bolt, P/N 3/N-00-
43, and, at the accumulation of 3,000
total hours time-in-service (TIS),
replacing the attachment fittings. If
cracks are found, the proposed action
would require replacing the attachment
bolts and attachment fittings at the time
of inspection and prior to further flight.

Cost Impact

The FAA estimates that 15 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 8 workhours per airplane
to accomplish the proposed inspection
and bolt replacement, and that the
average labor rate is approximately $60
an hour. Parts cost approximately $236
per airplane. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be $10,740
or $716 per airplane. The cost of
replacing the attachment fittings is not
included in these figures because AD
85-21-06 previously accounted for the
cost of the attachment fitting
replacement.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under

Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Airworthiness Directive (AD)
85-21-06, Amendment 39-5152, and by
adding a new AD to read as follows:

Aerospace Technologies of Australia
(ASTA): Docket No. 95-CE-100-AD;
Supersedes AD 85-21-06, Amendment
39-5152.

Applicability: Nomad N22 and N24 series
airplanes, all serial numbers, certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 100
hours time-in-service (TIS) after the effective
date of this AD, unless AD 85-21-06 or this
AD has already been accomplished.

To prevent cracking in the upper fin and
horizontal stabilizer attachment fittings,
which if not corrected, could result in loss

of control of the airplane, accomplish the
following:

(a) Remove the attachment bolt (part
number (P/N) 2/N-00-43, qty 2) and inspect
the attachment bolt, vertical fin attachment
fittings, and fin/horizontal stabilizer fittings
for cracks, using a dye penetrant method, in
accordance with the ACCOMPLISHMENT
INSTRUCTIONS section in Nomad Alert
Service Bulletin (ASB) ANMD-55-23,
Revision 1, dated July 11, 1991.

(1) If no cracks are found, prior to further
flight, replace the attachment bolts (P/N 2/N—
00-43, qty 2) with new attachment bolts (P/
N 3/N-00-43, gty 2) in accordance with the
ACCOMPLISHMENT INSTRUCTIONS
section in Nomad ASB ANMD-55-23,
Revision 1, dated July 11, 1991.

(2) If cracks are found, prior to further
flight, replace the attachment bolts in
accordance with the ACCOMPLISHMENT
INSTRUCTIONS section in Nomad ASB 55—
23, Revision 1, dated July 11, 1991, and
replace the vertical fin attachment fittings
and fin/horizontal stabilizer fittings in
accordance with Nomad Service Bulletin
(SB) NMD-53-5, Revision 2, dated December
6, 1995.

(b) Upon the accumulation of 3,000 hours
total TIS, unless previously accomplished in
accordance with paragraph (a)(2) of this AD,
replace the vertical fin attachment fittings
and the fin/horizontal stabilizer fittings in
accordance with the ACCOMPLISHMENT
INSTRUCTIONS section in Nomad SB NMD—
53-5, Revision 2, dated December 6, 1995.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance times that
provides an equivalent level of safety may be
approved by the Manager, Los Angeles
Aircraft Certification Office, FAA, 3960
Paramount Blvd., Lakewood, California,
90712. The request shall be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles Aircraft
Certification Office. Alternative methods of
compliance approved in accordance with AD
85-21-06 are considered approved as
alternative methods of compliance for this
AD.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles Aircraft
Certification Office.

(e) All persons affected by this directive
may obtain copies of the document referred
to herein upon request from AeroSpace
Technologies of Australia, Limited, ASTA
DEFENCE, Private Bag No. 4, Beach Road
Lara 3212, Victoria, Australia; or may
examine this document at the FAA, Central
Region, Office of the Assistant Chief Counsel,
Room 1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

(f) This amendment supersedes AD 85-21—
06, Amendment 39-5152.
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Issued in Kansas City, Missouri, on
November 25, 1996.

Henry A. Armstrong,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 96-30798 Filed 12—4-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 96-NM-118-AD]

RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Dornier Model 328-100 series
airplanes. This proposal would require
the replacement of certain attachment
screws on the leading edges of the left
and right wings with longer screws.
This proposal is prompted by reports
indicating that these screws had become
loose. The actions specified by the
proposed AD are intended to prevent
loosening or loss of the screws, which
could lead to loosening or loss of the
leading edge of the wing, and
consequent reduced controllability of
the airplane.

DATES: Comments must be received by
January 17, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
118-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Dornier Luftfahrt GmbH, P.O. Box 1103,
D-82230 Wessling, Germany. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Connie Beane, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2796; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 96-NM-118-AD."” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96—-NM-118-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, recently notified the FAA that
an unsafe condition may exist on certain
Dornier Model 328-100 series airplanes.
The LBA advises that it has received
reports indicating that attachment
screws at leading edge 1 of the left and
right wings have become loose; these
discrepant screws were detected during
maintenance checks. The length of the
attachment screws is apparently too
short to properly secure the leading
edge to the wing. Should the leading
edge become loose or detached during
flight, due to the loosening or failure of
the attachment screws, it could result in
reduced controllability of the airplane.

Explanation of Relevant Service
Information

Dornier has issued Service Bulletin
SB-328-57-058, dated November 23,
1994, which describes procedures for
replacing the attachment screws at
leading edge 1 of the left and right
wings with longer attachment screws
having part number (P/N) NAS7303A5.
The LBA classified this service bulletin
as mandatory and issued German
airworthiness directive 95-044, dated
January 30, 1995, in order to assure the
continued airworthiness of these
airplanes in Germany.

FAA'’s Conclusions

This airplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the LBA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
replacement of the attachment screws at
leading edge 1 of the right and left
wings with longer attachment screws
having P/N NAS7303A5. The actions
would be required to be accomplished
in accordance with the service bulletin
described previously.

Cost Impact

The FAA estimates that 9 Dornier
Model 328-100 series airplanes of U.S.
registry would be affected by this
proposed AD.

It would take approximately 2 work
hours per airplane to accomplish the
proposed replacements, at an average
labor rate of $60 per work hour.
Required parts would be provided by
the manufacturer at no cost to operators.
Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $1,080, or $120 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
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accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Dornier: Docket 96—-NM-118-AD.

Applicability: Model 328-100 series
airplanes having serial numbers 3005
through 3019 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance

of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loosening or loss of the
attachment screws, which could lead to
loosening or loss of the leading edge of the
wing, and consequent reduced controllability
of the airplane, accomplish the following:

(a) Within 6 weeks after the effective date
of this AD, replace the attachment screws for
leading edge 1 of the left and right wings
with longer attachment screws having part
number NAS7303A5, in accordance with
Dornier Service Bulletin SB-328-57-058,
dated November 23, 1994.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
November 29, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-30966 Filed 12—4-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96-NM—-114-AD]

RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Dornier Model 328-100 series
airplanes. This proposal would require

modification of the electrical circuits for
certain avionics by rewiring and adding
electrical devices. This proposal is
prompted by reports indicating that
failure of an engine or direct current
(DC) generator during takeoff and
landing, coupled with an open DC tie,
could cause the avionics to fail. The
actions specified by the proposed AD
are intended to prevent the failure of
those avionics during takeoff and
landing, which consequently could
result in the inability of the flight crew
to respond to and control the associated
systems during these critical phases of
flight.

DATES: Comments must be received by
January 17, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
114-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Dornier Luftfahrt GmbH, P.O. Box 1103,
D—82230 Wessling, Germany. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Connie Beane, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2796; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
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interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 96—-NM-114-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-114—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, recently notified the FAA that
an unsafe condition may exist on certain
Dornier Model 328-100 series airplanes.
The LBA advises that it has received
reports indicating that the failure of an
engine or direct current (DC) generator
during takeoff and landing, coupled
with an open DC tie in the airplane’s
electrical system, could cause failure of
the No. 2 primary flight and multiple
function displays, or the autopilot/yaw
damper servos. The failure of these
avionics during takeoff and landing, if
not prevented, could result in the
inability of the flight crew to respond to
and control the systems associated with
these avionics during these critical
phases of flight.

Explanation of Relevant Service
Information

Dornier has issued Service Bulletin
SB-328-24-062, Revision 1, dated June
27, 1995, which describes procedures
for modification of the wiring that
supplies power from the non-essential
bus 2 to the bus 2 avionics circuit, and
from the non-essential bus 1 to the bus
1 avionics circuit. This modification
entails the rewiring of these circuits and
the addition of certain electrical
devices. This modification is intended
to correct circuit logic and wiring design
discrepancies that could cause these
circuits to fail if the DC tie in the
electrical system remains open during
takeoff and landing. The LBA classified
this service bulletin as mandatory and
issued German airworthiness directive
95-284, dated August 4, 1995, in order
to assure the continued airworthiness of
these airplanes in Germany.

FAA’s Conclusions

This airplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the LBA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
modification of the wiring that supplies
power from the non-essential bus 2 to
the bus 2 avionics circuit, and from the
non-essential bus 1 to the bus 1 avionics
circuit, by rewiring these circuits and
adding electrical devices. The actions
would be required to be accomplished
in accordance with the service bulletin
described previously.

Cost Impact

The FAA estimates that 9 Dornier
Model 328-100 series airplanes of U.S.
registry would be affected by this
proposed AD.

It would take approximately 220 work
hours per airplane to accomplish the
proposed modification, at an average
labor rate of $60 per work hour.
Required parts would be provided by
the manufacturer at no cost to operators.
Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $118,800, or $13,200 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient

federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Dornier: Docket 96—-NM-114—-AD.

Applicability: Model 328-100 series
airplanes having serial numbers 3005
through 3024 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure, during takeoff and
landing, of the No. 2 primary flight and
multiple function displays, or the autopilot/
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yaw damper servos, which consequently
could result in the inability of the flight crew
to respond to and control the systems
associated with these avionics during these
critical phases of flight, accomplish the
following:

(a) Within 6 months after the effective date
of this AD, modify the wiring that supplies
power from the non-essential bus 2 to the bus
2 avionics circuit, and from the non-essential
bus 1 to the bus 1 avionics circuit, in
accordance with Dornier Service Bulletin
SB-328-24-062, Revision 1, dated June 27,
1995.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with 8§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
November 29, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-30967 Filed 12—-4-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 73
[Airspace Docket No. 96—AS0O-10]
Proposed Alteration and Revocation of

Restricted Areas, R-3007A, B, C, D, E;
Townsend, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
reconfigure Restricted Areas R—3007A,
B, C, D, and E at Townsend Range, GA.
Specifically, this action proposes to
reduce the lateral size and increase the
vertical limits of the subareas, and
increase the time of designation for each
of the revised subareas by 6 hours per
day. These amendments are necessary to
accommodate Department of Defense
(DOD) training requirements and to
eliminate those areas of the restricted
airspace that are no longer required for
military activity. Additionally, this
action changes the name of the using
agency for the reconfigured R—3007
subareas.

DATES: Comments must be received on
or before January 21, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager, Air
Traffic Division, ASO-500, Docket No.
96—-AS0-10, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, GA 30320. The official docket
may be examined in the Rules Docket,
Office of the Chief Counsel, Room 916,
800 Independence Avenue, SW.,
Washington, DC, weekdays, except
Federal holidays, between 8:30 a.m. and
5:00 p.m. An informal docket may also
be examined during normal business
hours at the office of the Regional Air
Traffic Division.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules Division,
ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 96—
ASO-10.” The postcard will be date/
time stamped and returned to the
commenter. Send comments on
environmental and land-use aspects to:
ANG/CEVP, 3500 Fetchet Avenue,
Andrews AFB, MD 20331-5157, ATTN:
Lt. Col. Kent Adams. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of comments received. All
comments submitted will be available
for examination in the Rules Docket
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA

personnel concerned with this
rulemaking will be filed in the docket.

Auvailability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of Air
Traffic Airspace Management,
Attention: Airspace and Rules Division,
ATA-400, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267-8783.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should contact
the Federal Aviation Administration,
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, which describes the
application procedure.

The Proposal

The FAA is proposing an amendment
to part 73 of Title 14 of the Code of
Federal Regulations (14 CFR part 73) to
reconfigure R—3007A, B, C, D, and E, in
Townsend, GA, to accommodate DOD
training requirements, and eliminate
restricted airspace no longer required
for military training activity.

This amendment would eliminate all
restricted airspace currently designated
as R—3007A and approximately one half
of the restricted airspace currently
designated as R—3007B. The remaining
restricted airspace would be
reconfigured into three subareas: R—
3007A, B, and C. Subarea R—3007D
would be redesignated as a new area
directly above the revised R—3007A, B,
and C. R—3007A would be revised to
describe the circular surface target area
currently designated as R—3007E. The
designation R—3007E would be revoked.
The entire subarea currently designated
as R—3007D would be redescribed as R—
3007B. The existing subarea R—3007C
would be revised to retain its original
area, plus incorporate the remaining
portion of the former R—3007B subarea.
The redesignated area, R—3007D, would
extend from 13,000 feet above mean sea
level (MSL) to flight level 250 (FL 250)
in order to accommodate high-altitude,
high-angle weapons delivery training.
At the present time, the existing 13,000-
foot MSL ceiling at Townsend Range
precludes the conduct of this essential
training at the range. This action also
proposes a 6-hour per day increase in
the time of designation for the revised
Townsend Range complex from the
current “Monday-Friday, 0800-1700
local time. Other times by NOTAM at
least 24 hours in advance” to ‘““Monday-
Friday, 0700-2200 local time; other
times by NOTAM at least 24 hours in
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advance.” This proposed change would
permit more flexible range utilization
and accommodate increased night
training requirements. It is estimated
that use of the Townsend Range would
average 8 hours daily. Although the
range is currently authorized for use
before 0800 or after 1700 local time
through issuance of a NOTAM at least
24 hours in advance, the proposed
increase in the normal operating time of
the range would more accurately inform
other National Airspace System users of
time periods when the range may be in
use as well as reduce NOTAM system
workload. The proposed restricted areas
would be returned to the controlling
agency on a real-time basis when not
required for military activities. All
operations in the range will be subsonic.
Additionally, the using agency name for
the proposed reconfigured airspace
subareas would be changed from
“*Savannah Air National Guard Training
Site, Garden City, GA” to “ANG,
Savannah Combat Readiness Training
Center, GA” to reflect the current
organizational name.

The coordinates for this airspace
docket are based on North American
Datum 83. Section 73.30 of part 73 of
the Federal Aviation Regulations was
published in FAA Order 7400.8D dated
July 11, 1996.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to
appropriate environmental impact
analysis by the proponent and the FAA
prior to any FAA final regulatory action.

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration

proposes to amend 14 CFR part 73 as
follows:

PART 73—[AMENDED]

1. The authority citation for 14 CFR
part 73 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§73.30 [Amended]
2. Section 73.30 is amended as
follows:

R-3007A Townsend, GA [Revised]

Boundaries. A circular area with a 1.5-mile
radius centered at lat. 31°33'16"'N., long.
81°34'44"W.

Designated altitudes. Surface to but not
including 13,000 feet MSL.

Time of designation. Monday-Friday,
0700-2200 local time; other times by
NOTAM at least 24 hours in advance.

Controlling agency. FAA, Jacksonville
ARTCC.

Using agency. ANG, Savannah Combat
Readiness Training Center, GA.

R-3007B Townsend, GA [Revised]

Boundaries. Beginning at lat. 31°38'01"'N.,
long. 81°28'59"W.; to lat. 31°37'31"N., long.
81°28'14""W.; to lat. 31°32'31"N., long.
81°27'29"W.; to lat. 31°26'16"'N., long.
81°31'29""W.; to lat. 31°25'31"N., long.
81°35'59"W.; to lat. 31°27'26"'N., long.
81°33'39""W.; to lat. 31°31'16"N., long.
81°31'59""W.; thence along a 1 NM radius arc
clockwise of a point centered at lat.
31°32'26"N., long. 81°31'49""W.; to lat.
31°33'16"N., long. 81°31'14"W.; to the point
of beginning.

Designated altitudes. 1,200 feet AGL to but
not including 13,000 feet MSL.

Time of designation. Monday-Friday,
0700-2200 local time; other times by
NOTAM at least 24 hours in advance.

Controlling agency. FAA, Jacksonville
ARTCC.

Using agency. ANG, Savannah Combat
Readiness Training Center, GA.

R-3007C Townsend, GA [Revised]

Boundaries. Beginning at lat. 31°38'01"N.,
long. 81°46'59""W.; to lat. 31°42'31"N., long.
81°33'59""W.; to lat. 31°38'01"N., long.
81°28'59""W.; to lat. 31°33'16"'N., long.
81°31'14""W.; thence along a 1 NM radius arc
counterclockwise of a point centered at lat.
31°32'26"N., long. 81°31'49"W.; to lat.
31°31'16"N., long. 81°31'59"W.; to lat.
31°27'26"N., long. 81°33'39"W.; to lat.
31°25'31"N., long. 81°35'59"W.; thence west
along the Altamaha River to the point of
beginning; excluding R-3007A.

Designated altitudes. 100 feet AGL to but
not including 13,000 feet MSL.

Time of designation. Monday-Friday,
0700-2200 local time; other times by
NOTAM at least 24 hours in advance.

Controlling agency. FAA, Jacksonville
ARTCC.

Using agency. ANG, Savannah Combat
Readiness Training Center, GA. R-3007D
Townsend, GA [Revised]

Boundaries. Beginning at lat. 31°38'01"N.,
long. 81°46'59"W.; to lat. 31°42'31"N., long.
81°33'59"'W.; to lat. 31°38'01"N., long.
81°28'59"'W.; to lat. 31°37'31""N., long.
81°28'14""W.; to lat. 31°32'31"N., long.
81°27'29""W.; to lat. 31°26'16"'N., long.
81°31'29""W.; to lat. 31°25'31"N., long.
81°35'59"'W.; thence northwest along the
Altamaha River to the point of beginning.

Designated altitudes. 13,000 feet MSL to
FL 250. Time of designation. Monday-Friday,
0700-2200 local time; other times by
NOTAM at least 24 hours in advance.

Controlling agency. FAA, Jacksonville
ARTCC.

Using agency. ANG, Savannah Combat
Readiness Training Center, GA.

R-3007E Townsend, GA [Removed]
Issued in Washington, DC, on November

22,1996.

Harold W. Becker,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 96-30997 Filed 12—-4-96; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 73

[Airspace Docket No. 96—ANM-21]
Proposed Establishment of Temporary
Restricted Area R-3203D; Orchard, ID

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish a temporary Restricted Area
3203D (R-3203D) at Orchard, ID, for the
period June 1-22, 1997. The Idaho
Army National Guard has requested that
this temporary restricted area be
established to support its annual
training requirements. This temporary
area would be established adjacent to
the existing Restricted Area R—3203A.
DATES: Comments must be received on
or before January 21, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager, Air
Traffic Division, ANM-500, Docket No.
96—ANM-21, Federal Aviation
Administration, 1601 Lind Avenue,
S.W., Renton, WA 98055-4056.

The official docket may be examined
in the Rules Docket, Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Washington, DC,
weekdays, except Federal holidays,
between 8:30 a.m. and 5:00 p.m.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Division,
(ATA-400), Office of Air Traffic
Airspace Management, Federal Aviation
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Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-3075.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 96—
ANM-21." The postcard will be date/
time stamped and returned to the
commenter. Send comments on
environmental and land-use aspects to:
The State of Idaho, Military Division,
Headquarters Idaho Army National
Guard, Boise Air Terminal, 4040 W.
Guard Street, Boise, ID 83705-8048. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of comments received. All
comments submitted will be available
for examination in the Rules Docket
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Auvailability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of Air
Traffic Airspace Management,
Attention: Airspace and Rules Division,
ATA-400, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267-3075.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should contact
the Federal Aviation Administration,
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular

No. 11-2A, which describes the
application procedure.

The Proposal

The FAA is proposing an amendment
to part 73 of Title 14 of the Code of
Federal Regulations (14 CFR part 73) to
establish temporary Restricted Area R—
3203D, at Orchard, ID, adjacent to the
existing Restricted Area R—3203A, to
assist the Idaho Army National Guard in
supporting its annual training
requirements. The proposed restricted
area would be in effect for the period
June 1-22, 1997. Expansion in the
number of gun batteries assigned to field
artillery units, along with requirements
that each assigned battery accomplish
several moves per day to different
surface firing points, has created the
need to temporarily expand the
available restricted airspace to provide
for more effective training. All artillery
firing would be directed into existing
impact areas located approximately in
the center of R—3203A. The temporary
restricted area is needed to provide
protected airspace to contain the
projectiles during flight between the
surface firing point and entry into the
existing R—3203A. The proposed
temporary restricted area would be
utilized for Idaho Army National Guard
Field Artillery firing and would be
released to the FAA for public use
during periods it is not required for
military training.

The coordinates for this airspace
docket are based on North American
Datum 83. Section 73.32 of part 73 of
the Federal Aviation Regulations was
republished in FAA Order 7400.8D
dated July 11, 1996.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ‘‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subjected to
environmental review prior to any FAA
final regulatory action.

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 73 as
follows:

PART 73—[AMENDED]

1. The authority citation for 14 CFR
part 73 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§73.32 [Amended]

2. Section 73.32 is amended as
follows:

R-3203D Orchard Training Area, ID [New]

Boundaries. Beginning at lat. 43°14'00"'N.,
long. 116°16'30"W.; to lat. 43°17'51"N.,
long. 116°16'25"W.; to lat. 43°19'02"'N.,
long. 116°14'45"W.; to lat. 43°19'02"'N.,
long. 116°06"'36""W.; to lat. 43°15'58"N.,
long. 116°01'12"W.; to lat. 43°15'00"N.,
long. 116°01'00"W.; to lat. 43°17'00"'N.,
long. 116°05'00"W.; to lat. 43°17'00"N.,
long. 116°12'00"W.; to the point of
beginning.

Designated altitudes. Surface to and
including 22,000 feet MSL.

Times of use. As scheduled by NOTAM 24
hours in advance for the period June 1—
22,1997, only.

Controlling agency. FAA, Boise ATCT.

Using agency. Idaho Army National Guard.

Issued in Washington, DC, on November
22, 1996.

Harold W. Becker,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 96-30996 Filed 12—-4-96; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Notice of Status Reviews
for the Alexander Archipelago Wolf
and Queen Charlotte Goshawk

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of Status Reviews.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) announces
continuation of rangewide status
reviews for the Queen Charlotte
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goshawk (Accipiter gentilis laingi) and
the Alexander Archipelago wolf (Canis
lupus ligoni). The Service solicits any
information, data, comments, and
suggestions from the public, other
concerned government agencies, the
scientific community, industry, or other
interested parties concerning the status
of these species.

DATES: Comments and data from all
interested parties must be received by
January 21, 1997 to be included in the
findings.

ADDRESSES: Comments and materials
should be sent to Field Supervisor, U.S.
Fish and Wildlife Service, Ecological
Services, 3000 Vintage Blvd., Suite 201,
Juneau, Alaska 99801-7100.

FOR FURTHER INFORMATION CONTACT: Mr.
John Lindell at the above address (907/
586—7240).

SUPPLEMENTARY INFORMATION:
Background

The Service will issue separate
petition findings under the Endangered
Species Act (Act) of 1973, as amended
(16 U.S.C. 1531 et seq.), on the Queen
Charlotte goshawk and the Alexander
Archipelago wolf.

Queen Charlotte Goshawk

The Queen Charlotte goshawk occurs
in forested areas throughout coastal
mainland and insular areas of British
Columbia, Canada, and southeastern
Alaska. On May 9, 1994, the Service
received a petition to list the Queen
Charlotte goshawk as endangered under
the Act, from Mr. Peter Galvin of the
Greater Gila Biodiversity Project, Silver
City, New Mexico, and nine
copetitioners including, the Southwest
Center for Biological Diversity, the
Biodiversity Legal Foundation, Greater
Ecosystem Alliance, Save the West,
Save America’s Forests, Native Forest
Network, Native Forest Council, Eric
Holle, and Don Muller. On August 26,
1994, the Service announced a 90-day
finding (59 FR 44124) that the petition
presented substantial information
indicating that the requested action may
be warranted, and opened a public
comment period until November 25,
1994. The Service extended the public
comment period until February 28,
1995, through two subsequent Federal
Register notices on January 4, 1995 (60
FR 425), and February 24, 1995 (60 FR
10344). The Service issued its 12-month
finding on June 29, 1995 (60 FR 33784),
indicating that listing the Queen
Charlotte goshawk under the Act was
not warranted.

On July 16, 1995, the petitioners filed
a 60-day notice of intent to sue the
Service over its 12-month finding, and

on November 17, 1995, they filed suit in
the United States District Court for the
District of Columbia challenging the not
warranted finding made by the Service.
As aresult of a recent court order the
Service is reevaluating the status of the
Queen Charlotte goshawk. The Service
is requesting any information, data,
comments, and suggestions from the
public, other concerned government
agencies, the scientific community,
industry, or other interested parties
concerning the status of this species.
The public comment period specified in
this notice may have to be shortened in
order to comply with any deadline
established in a future court ruling.

After considering the best available
scientific and commercial data on the
Queen Charlotte goshawk and its
habitat, the Service will issue a new 12-
month finding on the petition to list this
subspecies.

Alexander Archipelago Wolf

The Alexander Archipelago wolf
occurs in forested areas of insular and
mainland southeast Alaska, from Dixon
Entrance (US/Canada border) to Yakutat
Bay, including all large islands of the
Alexander Archipelago except
Admiralty, Baranof, and Chichagof
Islands. On December 17, 1993, the
Service received a petition to list the
Alexander Archipelago wolf as
threatened under the Act, from the
Biodiversity Legal Foundation, Eric
Holle and Martin J. Berghoffen. A 90-
day finding was made by the Service
that the petition presented substantial
information indicating that the
requested action may be warranted. The
90-day finding was announced (59 FR
26476) and a status review was initiated
on May 20, 1994. The public comment
period was open between May 20 and
October 1, 1994 (59 FR 26476 and 59 FR
44122). The Service announced its
finding that listing the Alexander
Archipelago wolf was not warranted on
February 23, 1995 (60 FR 10056).

The petitioners issued a 60-day notice
of intent to sue over the Service’s not
warranted finding on November 13,
1995. On February 7, 1996, they filed
suit in the United States District Court
for the District of Columbia challenging
the not-warranted finding made by the
Service. As a result of a recent court
order the Service is reevaluating the
status of the Alexander Archipelago
wolf. The Service is requesting any
information, data, comments, and
suggestions from the public, other
concerned government agencies, the
scientific community, industry, or other
interested parties concerning the status
of this species. The public comment
period specified in this notice may have

to be shortened in order to comply with
any deadline established in a future
court ruling.

After considering the best available
scientific and commercial data on the
Alexander Archipelago wolf and its
habitat, the Service will issue a new 12-
month finding on the petition to list this
subspecies.

Author
This notice was prepared by Ms.
Teresa Woods, U.S. Fish and Wildlife

Service, Alaska Region, 1011 E. Tudor
Road, Anchorage, Alaska 99503.

Authority
The authority for this action is the

Endangered Species Act of 1973, as
amended (16 U.S.C. 1531-1544).

List of Subjects in 50 CFR Part 17
Endangered and threatened species,
Export, Import, Reporting and
recordkeeping requirements,
Transportation.
Dated: November 26, 1996.
David B. Allen,

Regional Director, Region 7, Fish and Wildlife
Service.

[FR Doc. 96-30939 Filed 12—4-96; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 656

[Docket No. 950915230-6327-04; 1.D.
110196E]

RIN 0648—-AH57

Atlantic Striped Bass Fishery;
Withdrawal of Proposed Rule

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; withdrawal.

SUMMARY: NMFS withdraws the
September 27, 1995, proposed rule to
remove a Federal moratorium on the
harvest or possession of Atlantic striped
bass in the exclusive economic zone
(EEZ), offshore from Maine to Florida,
and the implementation of a minimum
size limit for Atlantic striped bass
possessed in the EEZ. The proposed rule
is withdrawn because of specific
recommendations not considered at the
time of proposed rulemaking.

DATES: This proposed rule is withdrawn
on December 4, 1996.

FOR FURTHER INFORMATION CONTACT: Tom
Meyer, 301-427-2014.
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SUPPLEMENTARY INFORMATION: A
proposed rule was published on
September 27, 1995 (60 FR 49821),
under section 6 of the Atlantic Striped
Bass Conservation Act (Striped Bass
Act), Public Law 100-589, reproduced
at 16 U.S.C. 1851 note, to: (1) Remove
the current moratorium on the harvest
and possession of striped bass in the
EEZ, (2) prohibit the possession of
striped bass in the EEZ of less than 28
inches (71.1 cm) total length, and (3)
provide that state regulations apply to
any striped bass being transported into
a state’s jurisdiction from the EEZ.

Comments received during the
proposed rule comment period (ending
October 27, 1995) at nine public
hearings and from numerous letters
indicated substantial public concern on
the following: (1) The stock was not
fully recovered and the Secretary of
Commerce (Secretary) should wait until
the 2-year transitional period is
completed (January 1, 1997) before
reopening the EEZ, (2) reopening the
EEZ would create law enforcement
loopholes, and (3) a large percentage of
the public objected to any commercial
fishing for striped bass in the EEZ. In
addition, NMFS received specific
recommendations from both the
Atlantic States Marine Fisheries
Commission (ASMFC) and the Mid-
Atlantic Fishery Management Council
(MAFMC) to delay removal of the
moratorium in the EEZ until the ASMFC
moved from the transitional fishery
mortality rate (F) target of (F = 0.33) to
a “fully restored” fishery (F = 0.40),
which was scheduled to occur on
January 1, 1997.

On May 29, 1996, the ASMFC’s
Striped Bass Stock Assessment
Committee (SBSAC) presented
preliminary data to the ASMFC’s
Striped Bass Management Board (Board)
that suggests that, on a coast-wide basis,
striped bass fisheries may be occurring
at or above the prescribed transitional
fishing mortality rate (F = 0.33)
contained in Amendment 5 to the
Interstate Fishery Management Plan for
Atlantic Striped Bass (Plan). Based on
these data, the SBSAC recommended to
the Board that the transitional F (0.33)
remain operable for at least 1 more year
(until January 1, 1998). The Board
unanimously adopted this
recommendation and provided
additional supplementary guidance to
certain states, and to NMFS, directed at
strengthening the regulatory regime.

On September 25, 1996, the Board
approved a motion (nine to eight) to
freeze the quotas for striped bass along
the Atlantic coast, including the
important spawning areas represented
by Chesapeake Bay and other estuaries,
until January 1, 1998. As a result of that
vote, many of the technical issues
placed before the Board by the Striped
Bass Technical Committee were left
unresolved. In an effort to resolve them,
the Board met again on October 21,
1996, and decided to have ASMFC staff
prepare an addendum to the Plan.
Consequently, no determination will be
made on possible quota increases for
striped bass until January 1997,
following public hearings.

In addition, the President signed into
law the Sustainable Fisheries Act of
1996 (SFA) on October 11, 1996. The
SFA added three new national

standards to the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act). These new
national standards were not considered
at the time of proposed rulemaking.
Regulations under the Striped Bass Act
must be consistent with the national
standards.

The Striped Bass Act provides
authority to the Secretary to implement
regulations that are necessary to ensure
the effectiveness of state regulations to
implement the ASMFC’s Plan. The
proposed rule was designed to
complement the ASMFC’s Plan while
meeting this legal requirement. Based
on the current uncertainty about the
interim fishing mortality rate target (F =
0.33) being achieved, the ASMFC’s
action to postpone going to a full (F =
0.40) fishery until January 1, 1998, the
ongoing work to identify and correct
some potential enforcement loopholes,
the ASMFC’s decision to prepare an
addendum to Amendment 5 to address
the 1997 fishery, and the addition of
three new national standards to the
Magnuson-Stevens Act not considered
at the time of proposed rulemaking, the
Secretary is withdrawing the proposed
rule to allow NMFS and the ASMFC
additional time to address these
concerns before considering reinitiation
of rulemaking on or about January 1,
1998.

Authority: 16 U.S.C. 1851 note.
Dated: November 27, 1996.

Gary C. Matlock,

Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 96-30973 Filed 12—-4-96; 8:45 am]
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE
Animal and Plant Health Inspection
Service

[Docket No. 96—086-1]

Public Meeting; Veterinary Biologics

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Advance notice of public
meeting and request for agenda topics.

SUMMARY: This is to notify producers of
veterinary biological products, product
users, and other interested persons that
we will be holding the seventh annual
public meeting to discuss regulatory and
policy issues related to the manufacture,
distribution, and use of veterinary
biological products. The agenda for this
year’s meeting is being planned and
suggestions for topics of general interest
to producers and other interested
persons are requested.

PLACE, DATES, AND TIME OF MEETING: The
meeting will be held in the Scheman
Building at the lowa State Center, Ames,
IA, on Tuesday, April 15, and
Wednesday, April 16, 1997, from 8 a.m.
to approximately 5 p.m. each day.

FOR FURTHER INFORMATION CONTACT: For
further information on agenda topics
contact Dr. Frank Tang, Center for
Veterinary Biologics, Licensing and
Policy Development, Veterinary
Services, APHIS, Suite 5B48, 4700 River
Road Unit 148, Riverdale, MD 20737—
1237, (301) 734-4833, FAX (301)734—
8669, or e-mail ftang@aphis.usda.gov.
For registration information contact Ms.
Kay Wessman, Center for Veterinary
Biologics, Inspections and Compliance,
Veterinary Services, APHIS, 223 South
Walnut, Ames, IA 50010, (515) 232—
5785, FAX (515) 232-7120, or e-mail
kwessman@aphis.usda.gov.
SUPPLEMENTARY INFORMATION: The
Animal and Plant Health Inspection
Service (APHIS) holds an annual public
meeting on veterinary biologics in

Ames, IA. The meeting provides an
opportunity for the exchange of
information between APHIS
representatives, producers of veterinary
biological products, and interested
persons on issues of common concern.
APHIS is in the process of planning the
agenda for the seventh annual public
meeting on veterinary biological
products to be held in Ames, IA, on
April 15-16, 1997.

As yet, the agenda for the meeting is
not complete. APHIS is seeking
suggestions for meeting topics from
producers, product users, and the
interested public before finalizing the
agenda. Topics that have been suggested
include: (1) The Center for Veterinary
Biologics; (2) program updates; (3)
regulatory reform; (4) quality assurance
initiatives; and (5) postmarketing
surveillance.

Consistent with efforts to reinvent
government and to improve how
programs are delivered, we would like
to invite licensed producers of
veterinary biological products, product
users, and other interested persons to
present their ideas and suggestions
concerning the licensing,
manufacturing, testing, and distribution
of veterinary biologics.

Please submit, on or before January
15, 1997, proposed titles for such
presentations, the name(s) of the
presenter(s), the approximate amount of
time that will be needed for
presentation(s), and any additional
suggested meeting topics (for both
breakout and general sessions) to the
person listed under FOR FURTHER
INFORMATION CONTACT.

After the agenda is finalized, APHIS
will announce the schedule in the
Federal Register.

Done in Washington, DC, this 29th day of
November 1996.

A. Strating,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 96-30961 Filed 12—-4-96; 8:45 am]
BILLING CODE 3410-34-P

Forest Service

Elsmere Canyon Proposed Solid Waste
Management Facility; Notice of
Withdrawal of Intent To Prepare an
Environmental Impact Statement

AGENCY: Forest Service, USDA.

ACTION: Notice of withdrawal of intent
to prepare an environmental impact
statement.

SUMMARY: The Angeles National Forest
published a Notice of Intent to prepare
an environmental impact statement for
a non-significant amendment to the
Angeles National Forest Land and
Resources Management Plan in Volume
55, No. 173 Thursday, September 6,
1990 and a revised Notice of Intent in
Volume 59, No. 221, Thursday,
November 17, 1994.

This was in response to a proposal to
exchange land for the purpose of
development of a solid waste
management facility in the Elsmere
Canyon area of the Tujunga Ranger
District, Angeles National Forest, Los
Angeles County, California.

At the request of the project
proponent, the Forest wishes to
withdraw the Notice of Intent with the
following information:

DECISION: The Forest Service was to
decide whether or not to exchange 1643
acres of National Forest land currently
within the boundaries of the Angeles
National Forest for private lands within
the boundaries of the Angeles National
Forest. Other private lands within the
boundaries of other National Forests
within Southern California were also to
be considered.

The Forest Service had completed a
Draft Environmental Impact Statement
in January, 1995 and issued the Draft
Statement for public review, Comments
were received and revisions were
complete. In analyzing new information
provided by commentors, it was
determined that the project did not meet
the requirements of the Angeles
National Forest Land and Resources
Management Plan.

Further, Public Law 104-333, the
Omnibus Public Lands Bill of 1996,
Section 812, prohibited the transfer of
any lands owned by the United States
and managed by the Secretary of
Agriculture as part of the Angeles
National Forest for the use of such land
as a solid waste landfill. As a result of
the legislation, the project proponent
withdrew their application for the land
exchange.

Angeles National Forest Land and
Resources Management Plan

The Angeles National Forest Land and
Resources Management Plan contains
standards and guidelines regarding
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consideration of forest lands when
presented with proposals for landfills.
These include criteria which must be
met for exchange of lands for purposes
of a landfill, as well as conditions which
would exclude a landfill on Forest
lands.

The Forest Service determined that
the need for transfer of land from the
National Forest to the private sector was
not established in the analysis for the
purpose of siting a landfill in Elsmere
Canyon. This was based on the
following:.

« Other potential in-county sites have
potential for development.

e Existing in-county sites have the
potential for expansion.

* Waste diversion has not been
developed to its full potential.

« Exportation to out-of-county
facilities has not been developed.

« Exportation to out-of-state facilities
has not been developed.

Other factor found not to meet the
requirements of the Forest Plan was:

» Forest exchange land contained
riparian areas, resulting in a net overall
loss of Riparian land thus not meeting
the criteria set forth in the Plan.

PL 104-333—Omnibus Public Lands
Bill of 1996

Congress passed PL 104-333 which
included Section 812 entitled
“Prohibition on certain transfer of
National Forest Lands”. This Act stated
that the Secretary shall not transfer any
lands owned by the United States and
managed by the Secretary as part of the
Angeles National Forest to any person
unless the instrument of conveyance
contains a restriction on the future use
of such land prohibiting the use of any
portion of such land as a solid waste
landfill.

For the above reasons, the Forest
Service would not have prepared a non-
significant amendment to the Angeles
National Forest Land and Resources
Management Plan for the transfer or
exchange of any lands within the
boundaries of the Forest or the private
sector for use as a solid waste landfill.

Dated: November 25, 1996.
Michael J. Rogers,
Forest Supervisor.
[FR Doc. 96-30986 Filed 12—4-96; 8:45 am]
BILLING CODE 3410-11-M

ARMS CONTROL AND DISARMAMENT
AGENCY

Performance Review Board;
Membership

AGENCY: Arms Control and Disarmament
Agency.

ACTION: Notice of membership of
Performance Review Board.

SUMMARY: In accordance with 5 U.S.C.
4314(c)(4), the U.S. Arms Control and
Disarmament Agency announces the
appointment of Performance Review
Board members.

EFFECTIVE DATE: January 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Nancy Aderholdt, Director of Personnel,
U.S. Arms Control and Disarmament
Agency,Washington, DC 20451 (202)
647-2034.

The following are the names and
present titles of the individuals
appointed to the register from which
Performance Review Boards will be
established by the U.S. Arms Control
and Disarmament Agency during the
period beginning on the effective date of
this notice and ending when a new
register is published and becomes
effective in approximately one year.
Specific Performance Review Boards
will be established as needed from this
register.

These appointments supersede those
in the announcement published in 1995.

Name Title

Ralph Earle, Il . Deputy Director.

Lisa Farrell ...... Chief of Staff.

Donald Gross Counselor.

Thomas Graham, Jr. Special Representa-
tive.

James Sweeney ........ Special Representa-
tive-CSA.

Robert Sherman ........ Director, Advanced
Project.

Q. James Sheaks ...... Deputy Assistant Di-
rector, Intelligence,
Verification and In-
formation Manage-
ment Bureau.

Chief, Intelligence
Technology and
Analysis, Intel-
ligence, Verification
and Information
Management Bu-
reau.

Assistant Director,
Nonproliferation
and Regional Arms
Control Bureau.

Deputy Assistant, Di-
rector, Non-
proliferation and
Regional Arms
Control Bureau.

Chief, Nuclear Safe-
guards and Tech-
nology Division,
Nonproliferation
and Regional Arms
Control Bureau.

Deputy Assistant Di-
rector, Multilateral
Affairs Bureau.

Sarah Mullen

Lawrence Scheinman

Norman Wulf

Michael Rosenthal .....

Donald Mahley

Name

Title

Michael Guhin

Robert Mikulak

Pierce Corden

Michael Nacht

R. Lucas Fischer .......

Karin LooK .................

David Wollan

Cathleen Lawrence ...

Ivo Spalatin

Mary Elizabeth
Hoinkes.

Joerg Menzel .............

Stanley Riveles

Associate Assistant
Director, Multilat-
eral Affairs Bureau.

Chief, Chemical and
Biological Policy Di-
vision, Multilateral
Affairs Bureau.

Chief, International
Security and Nu-
clear Policy Divi-
sion Multilateral Af-
fairs Bureau.

Assistant Director,
Strategic and Eur-
asian Affairs Bu-
reau.

Deputy Assistant Di-
rector, Strategic
and Eurasian Af-
fairs Bureau.

Chief, Strategic Ne-
gotiations and Im-
plementation Divi-
sion, Strategic and
Eurasian Affairs
Bureau.

Chief, Theater and
Strategic Defenses
Division, Strategic
and Eurasian Af-
fairs Bureau.

Director of Adminis-
tration, Office of
Administration.

Director of Congres-
sional Affairs, Of-
fice of Congres-
sional Affairs.

General Counsel, Of-
fice of the General
Counsel.

Principal Deputy of
the On-Site Inspec-
tion Agency.

U.S. Standing Con-
sultative Commis-
sion, Commis-
sioner.

Cathleen Lawrence,

Director of Administration.
[FR Doc. 96-30976 Filed 12—-4-96; 8:45 am]

BILLING CODE 6820-32-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric

Administration

[1.D. 1107961]

Taking of Endangered and Threatened
Marine Mammals Incidental to
Commercial Fishing Operations;
Commonwealth of Massachusetts

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),

Commerce.
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ACTION: Notice of receipt of application
for a small take authorization and
application for incidental take authority;
request for comments and information.

SUMMARY: NMFS has received a request
from the Commonwealth of
Massachusetts (Massachusetts) for a
general incidental take permit under the
Endangered Species Act (ESA) for
northern right whales incidental to
commercial fishing activities within
Massachusetts’ territorial waters, and a
small take authorization for the same
species and activity under the Marine
Mammal Protection Act (MMPA).

At this time, NMFS is providing the
public with an advance opportunity to
review these applications. NMFS also is
providing background information,
issuing certain suggestions and
preliminary determinations, and
identifying important issues raised by
these applications in an attempt to
describe the issues accurately,
efficiently and formally in the public
forum.

DATES: Comments and information must
be received no later than January 6,
1997.

ADDRESSES: Comments on the
applications or related information
should be addressed to Michael Payne,
Chief, Marine Mammal Division, Office
of Protected Resources, National Marine
Fisheries Service, 1315 East-West
Highway, Silver Spring, MD 20910—
2337. A copy of the applications and/or
Federal Register notices and other
documents mentioned in this notice
may be obtained by writing to this
address or by telephoning the contact
listed below.

FOR FURTHER INFORMATION CONTACT:
Kenneth R. Hollingshead, NMFS (301)
713-2055.

SUPPLEMENTARY INFORMATION: The
MMPA was amended on April 30, 1994
(Public Law 103-238). The amendments
replaced the Interim Exemption for
Commercial Fisheries, section 114 of the
MMPA, with sections 117 and 118,
which provide a long-term regime for
governing interactions between
commercial fishing operations and
marine mammals. The objective of the
new regime was to reduce incidental
mortalities and serious injuries of
marine mammals occurring in the
course of commercial fishing operations
to insignificant levels approaching a
zero mortality and serious injury rate by
the year 2001.

Pursuant to section 118, NMFS places
each U.S. commercial fishery into
Category I, Il or 11l based on the level of
serious injury and mortality of marine
mammals incidental to commercial

fishing operations. Fishers who
participate in a Category | or Il fishery
must register in the Marine Mammal
Authorization Program (MMAP).
Generally, those fishers who register
and who comply with the other
provisions of the regulations in 50 CFR
part 229 are exempt from the general
prohibition on the taking of marine
mammals incidental to commercial
fishing. In addition to the registration
requirement, participants in Category |
and Il fisheries must take and observer
on board their vessel if requested, and
must carry aboard the vessel
documentation that indicates that they
have registered in the MMAP.
Participants in all categories of fisheries
must report instances of mortality or
injury to marine mammals that occur in
their fishing activities. Fishers also are
required to comply with emergency
regulations and any applicable take
reduction plans (TRPs) issued under
section 118.

Section 118 of the MMPA requires
that NMFS develop and implement a
take reduction plans (TRP) designed to
assist in the recovery, or prevent the
depletion of each strategic stock which
interacts with a commercial fishery
classified as Category | or 1l under this
section. The immediate goal of a TRP for
a strategic stock of marine mammals is
to reduce, within 6 months of its
implementation, mortalities and serious
injuries of those marine mammals
incidentally taken in the course of
commercial fishing operations to less
than the potential biological removal
(PBR) level for that stock. The long-term
goal of the TRP is to reduce, within 5
years after implementation, serious
injuries and mortalities to insignificant
levels approaching a zero mortality and
significant injury rate, taking into
account the economics of the fishery,
the availability of existing technology,
and existing state or regional fishery
management plans.

With respect to the taking of marine
mammals that are listed as endangered
or threatened under the ESA, both
sections 118 and 101(a)(5)(E) of the
MMPA are applicable. Section 7(b)(4)(C)
of the ESA provides that an incidental
take statement may be issued under that
section only if the take is also
authorized pursuant to section 101(a)(5)
of the MMPA. Prior to 1994 section
101(a)(5) did not exist; thus, an
incidental take statement could not be
issued for the incidental taking of
endangered and threatened marine
mammals in the course of commercial
fishing operations. Section 101(a)(5)(E)
was added in 1994, in part, to correct
this technical oversight and provide a

mechanism for authorizing these types
of incidental takes.

Section 101(a)(5)(E)(i) of the MMPA
requires NMFS to permit the taking of
marine mammals listed as endangered
or threatened under the ESA incidental
to commercial fishing operations if
NMFS determines that: (1) Incidental
mortality and serious injury will have a
negligible impact on the affected species
or stock, (2) a recovery plan for that
species or stock has been developed or
is being developed, and (3) where
required under section 118, a
monitoring program has been
established, vessels are registered, and a
TRP has been developed or is being
developed. Permits issued under section
101(a)(5)(E)(i) are valid for up to three
consecutive years.

On August 30, 1995, NMFS published
final regulations to implement section
101(a)(5)(E) and section 118 of the
MMPA (60 FR 45086) codified at 50
CFR part 229. Those regulations and the
associated notice of proposed
rulemaking (60 FR 31666, June 16, 1995)
indicated that, in addition to the
authorization issued under section 118
of the MMPA, a separate determination
and permit issued under 101(a)(5)(E) of
the MMPA would be necessary for
fishers to incidentally take marine
mammals from stocks listed as
endangered or threatened under the
ESA.

Section 101(a)(5)(E)(ii) of the MMPA
and 50 CFR 229.20(d) provide that
vessels that are not registered under
section 118 of the MMPA (those
participating in category Ill fisheries) are
not subject to MMPA penalties for the
incidental taking of endangered or
threatened marine mammals provided
that any mortality or injury of such a
marine mammal is reported to NMFS.

On August 31, 1995 (60 FR 45399),
NMFS issued interim final permits to
those fisheries with incidental
interactions with certain marine
mammal stocks listed as endangered or
threatened under the ESA for which the
appropriate determinations could be
made under section 101(a)(5)(E)(i) of the
MMPA. In making these determinations,
NMEFS referred to the definition of
“negligible impact,” which under 50
CFR 216.103, means “‘an impact
resulting from the specified activity that
cannot be reasonably expected to, and is
not reasonably likely to, adversely affect
the species or stock through effects on
annual rates of recruitment or survival.”

NMEFS also announced that, as a
starting point, it would consider a total
annual serious injury and mortality of
not more than 10 percent of a stock’s
PBR level to be insignificant. NMFS also
emphasized that such a criterion would
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not be the only factor in evaluating
whether a particular level of take could
be considered negligible. The
population abundance and fishery-
related mortality information provided
in the stock assessment reports has
varying degrees of uncertainty, and
factors other than PBR levels (e.g.,
population trend, reliability of
abundance and mortality estimates)
must also be considered.

The negligible impact determinations
required that NMFS assess the available
information both quantitatively and
qualitatively. A finding of negligible
impact made under section 101(a)(5)(E)
indicates NMFS’ best assessment that
the estimated mortality and serious
injury of endangered and threatened
marine mammals incidental to
commercial fishing operations will not
adversely affect the species or stock
through effects on annual rates of
recruitment or survival. In addition,
section 101(a)(5)(E)(i) also requires that
in order to make a finding of negligible
impact, a recovery plan under the ESA
must either be in place or be under
development, a monitoring program
must be in place under section 118(d),
and a TRP must be developed or in

place for fisheries that impact that stock.

Based on the above, NMFS evaluated
the best available information for stocks
listed as endangered or threatened
under the ESA and determined, on a
stock-by-stock basis, whether the
incidental mortality and serious injury
from all commercial fisheries has a
negligible impact on each marine
mammal stock.

NMFS was unable to determine that
the mortality and serious injury
incidental to commercial fishing
operations would have a negligible
impact to the following stocks, and
consequently, indicated that no take
incidental to commercial fishing was
allowed: (1) Fin whale, western North
Atlantic stock; (2) humpback whale,
western North Atlantic stock; (3)
northern right whale, western North
Atlantic stock; (4) sperm Whale,
Western North Atlantic stock; (5) sperm
whale, California/Oregon/Washington
stock; (6) humpback whale, California/
Oregon/Washington-Mexico stock; and
(7) Hawaiian monk seal.

NMPFS issued interim final permits to
allow for the incidental, but not
intentional, taking of three stocks of
endangered or threatened marine
mammals: (1) Humpback whale, central
North Pacific stock; (2) Steller sea lion,
eastern stock; and (3) Steller sea lion,
western stock.

NMFS concluded that there was no
documented evidence of fishery-related
interactions for several other

endangered and threatened marine
mammal stocks. For further information,
refer to the referenced Federal Register
documents and the “Assessment of
Fishery Impacts on Endangered and
Threatened Marine Mammals Pursuant
to section 101(a)(5)(E) of the MMPA”
(NMFS August 31, 1995). Copies are
available upon request (see ADDRESSES).

NMFS indicated on August 31, 1995,
at 60 FR 45399 that it was issuing a
single interim permit under section
101(a)(5)(E) to appropriate vessels for
1995, but that individual permits would
be issued for 1996, 1997, and 1998 in
conjunction with authorizations issued
under section 118 of the MMPA. In
1996, NMFS issued individual permits,
where appropriate, in association with
the section 118 authorization
certificates.

NMFS conducted a consultation
under section 7 of the ESA on the
issuance of permits under section
101(a)(5)(E) of the MMPA. NMFS
concluded that issuing these permits
would not jeopardize the continued
existence of endangered or threatened
species under NMFS jurisdiction. NMFS
issued an incidental take statement for
each stock of endangered or threatened
marine mammal where takes were
authorized. A copy of the consultation
and incidental take statement is
available to reviewers (see ADDRESSES).

Issues To Be Addressed

With respect to the new regime for
governing interactions between
commercial fishing operations and
marine mammals, several issues should
be emphasized. Some issues may need
to be addressed prior to processing the
applications submitted by
Massachusetts.

First, section 101(a)(5)(E)(i) of the
MMPA refers to commercial fisheries in
the plural. In the past, NMFS
considered the impacts of all
commercial fishery operations in
making its negligible impact
determinations. Thus, NMFS has not
authorized the take of an endangered or
threatened marine mammal in any
category | or Il fishery unless all
fisheries satisfy the negligible impact
standard, even if a particular fishery, by
itself, might satisfy the standard.

In contrast, under 50 CFR part 229,
subpart A, fisheries are classified in
Category I, Il or 11l based on cumulative
incidental serious injury and mortality
of a particular stock in all fisheries, and
the serious injury and mortality
incidental to a particular fishery (60 FR
45086, August 30, 1995). NMFS invites
comments on whether it would be
appropriate to consider this approach

with respect to making negligible
impact determinations.

Second, although both Congress and
NMFS have stressed the need to reduce
incidental mortalities and serious
injuries of marine mammals occurring
in commercial fishing operations, little
consideration has been given to the
authorization of less serious types of
takings, such as taking by harassment.
Section 118 of the MMPA does not
address takings by harassment. While
section 118 requires all injuries to be
reported, fisheries are classified and
TRTs are formed based on the levels of
serious injuries and mortalities.

NMPFS recognizes Congressional
intent that the ““negligible impact”
standard in the MMPA is more stringent
than the *‘no jeopardy’ standard in the
ESA (H.R. Rep. No. 439, 103d Cong. 2d
Sess. 30). Consequently, it could be
concluded that the MMPA provides
more protection for endangered and
threatened marine mammals than the
ESA. From the language of the statute it
would appear that all types of takings of
endangered and threatened marine
mammals incidental to commercial
fishing operations are prohibited unless
a permit is issued under section
101(a)(5)(E)(i). Still, it is not absolutely
clear whether Congress intended
101(a)(5)(E) to prohibit all types of
takings, including takes by harassment.
The use of the term ““taking” in the
introductory portion of section
101(a)(5)(E)(i) does not appear to be
limited to serious injuries and
mortalities yet the first criterion for
issuing that permit in section
101(a)(5)(E)(i)(I) focuses only on the
impact of serious injuries and
mortalities.

In the past, NMFS has not
distinguished between types of takes in
issuing permits that authorize the taking
of marine mammals incidental to
commercial fishing operations. When
NMFS made its determination under
section 101(a)(5)(E) regarding whether
permits should be issued authorizing
the take of any threatened or
endangered marine mammals in the
Atlantic Ocean, it did not distinguish
between takings by harassment only
versus takings by serious injury or
mortality.

To date, the agency has not
considered issuing permits under
section 101(a)(5)(E) solely for the
purpose of taking by harassment. NMFS
is inviting comments on whether it
should issue permits for harassment
under 101(a)(5)(E) and, if so, what
standards should be used in making
determinations concerning the issuance
of these permits.
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Summary of Request

On October 17, 1996, the Director of
the Massachusetts Division of Marine
Fisheries submitted to NMFS an
application under the MMPA seeking
authorization of a small take of northern
right whales (Eubalaena glacialis)
incidental to commercial fishing
activities within Massachusetts’
territorial waters, in particular Cape Cod
Bay during the months of February
through May. This application was in
response to an order dated September
24, 1996, in Strahan v. Coxe wherein
the presiding District Court judge
ordered Massachusetts to apply, under
the MMPA, for a small take of northern
right whales. In their letter,
Massachusetts also requested a general
incidental take permit for the northern
right whale under either section 7(b)(4)
or section 10(a)(1)(b) of the ESA.

Preliminary Determinations and
Suggestions

NMPFS is issuing the following
preliminary determinations and
suggestions with respect to
Massachusetts’ request:

(1) Application for a permit under
section 101(a)(5)(E)(i) of the MMPA. On
May 28, 1996, NMFS advised
Massachusetts that it was unnecessary
and inappropriate for Massachusetts to
apply for a small take permit under
section 101(a)(5)(E) and noted that,
where appropriate, NMFS would issue
incidental take authority through the
section 118 authorization certificate
process. There was no new evidence
provided in the letter submitted by
Massachusetts to indicated that NMFS
should re-evaluate its previous position
that a negligible impact determination
could not be made for right whales.

Since registration under the MMPA is
required under section 118 for
participants in Category | and Il
fisheries, NMFS’ initial response
indicated that an application for a
permit under section 101(a)(5)(E) would
be redundant.

In 1995 and 1996, NMFS initiated the
process for issuing permits under
101(a)(5)(E) without requiring
applications from individuals, states or
fishing groups. This process should be
distinguished from the process under
section 118 where individual
applications are required unless
registration is integrated with a pre-
existing registration program. NMFS
recognizes that the legislative history of
the 1994 amendments stresses that the
agency should, wherever possible,
provide permits under section
101(a)(5)(E) to identifiable groups of
vessels rather than individuals (H.R.

Rep. No. 439, 103d Cong. 2d Sess. 30);
NMPFS issued section 101(a)(5)(E)
permits in conjunction with section 118
authorization certificates in accordance
with this legislative guidance.

Essentially, the section 101(a)(5)(E)
permit is ““piggy-backed” on the section
118 authorization certificate. This
approach is consistent with other NMFS
actions to integrate and coordinate
registration under the MMPA with
existing fishery license, registration, or
permit systems and related programs,
wherever possible (50 CFR 229.4). In
addition, the proposed rule for the 1997
list of fisheries proposes to provide
additional flexibility for integrated
registration systems (61 FR 37035, July
16, 1995). The authorization certificate
is issued annually while a permit under
section 101(a)(5)(E) normally remains
valid for 3 years. NMFS may initiate a
review of the appropriateness of its
section 101(a)(5)(E) determinations for
certain marine mammal stocks and for
certain fisheries at any time within this
3-year period. For example, NMFS may
initiate review in the context of the
development of TRPs that are expected
to achieve the negligible impact goal for
various stocks of endangered and
threatened marine mammals.

NMFS is seeking public comments on
its initial response provided to
Massachusetts.

(2) State cooperative application
under section 118. As an alternative to
applying for a permit under section
101(a)(5)(E), NMFS encourages
Massachusetts to work to develop an
integrated registration system so that
registration for the purpose of the
MMPA (including both section 118
certificates of authorization and section
101(a)(5)(E) permits) can be coordinated
with Massachusetts’ fishery registration
system.

(3) Petition for modification under
section 101(a)(5)(E)(iv) of the MMPA.
Section 101(a)(5)(E)(iv) and 50 CFR
229.20(f) authorize NMFS to modify the
list of fisheries authorized to take
endangered or threatened marine
mammals, after notice and opportunity
for public comment, if NMFS
determines that there has been a
significant change in the information or
conditions used to make the original
determinations.

If Massachusetts is applying for a
permit under section 101(a)(5)(E)(i) in
order to challenge the list of fisheries
authorized to take endangered or
threatened marine mammals (See 60 FR
45399, August 31, 1996), NMFS suggests
that Massachusetts consider submitting
a petition for the modification of that
list. It should be emphasized that such
a determination must be based upon a

significant change in the information or
conditions used to make the original
determination with respect to that list.

At this time NMFS does not consider
the application submitted by
Massachusetts to indicate a significant
change in the information available in
August, 1995. However, NMFS notes
that the court in Strahan v. Coxe
ordered Massachusetts to develop a
Massachusetts Take Reduction Plan
(Massachusetts TRP) and that
Massachusetts is cooperating with
NMFS to develop a Large Whale Take
Reduction Plan (LWTRP) that addresses
the take of right whales in
Massachusetts waters as well as waters
off other Atlantic coastal states. As
Massachusetts and NMFS develop and
implement these or other TRPs, the
impact of fisheries on endangered and
threatened marine mammal stocks may
be reduced significantly. NMFS
encourages Massachusetts to provide a
summary of new information, including
the Massachusetts TRP, the LWTRP, and
any other mitigation efforts or relevant
material, as a part of any petition for
modification under section
101(a)(5)(E)(iv).

(4) Application for an incidental take
statement under section 7(b)(4) of the
ESA. NMFS does not consider it
necessary or appropriate for
Massachusetts to apply for an incidental
take statement under section 7(b)(4) of
the ESA. If there is an agency action by
NMPFS or another Federal agency, that
Federal agency must comply with
section 7 of the ESA and, if appropriate,
a section 7 incidental take statement
will be issued in association with that
consultation. Although a state or private
party may initiate the process that
would result in an agency action, eg., by
applying for a Federal permit, it is
inappropriate for a state or private party
to apply for an incidental take statement
directly.

NMEFS considers the issuance of
permits under section 101(a)(5)(E)(i) and
the implementation of a Federal TRP
under section 118 to be “‘agency
actions’ and would engage in
consultation with itself before taking
such actions; if appropriate, an
incidental take statement would be
issued in association with such
consultations.

Although NMFS views an application
for an incidental take statement under
section 7(b)(4) to be inappropriate,
certain information from Massachusetts
would be useful in conducting any
consultation related to state fishing
activities and NMFS would encourage
Massachusetts to work with the agency
in providing that information. For
example, a detailed description of the
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proposed activity, information
concerning the expected level of impact
of the activity on northern right whales
and other endangered and threatened
species under NMFS’ jurisdiction,
including species other than marine
mammals, and reasonable measures to
minimize such impacts would assist
NMFS in conducting the consultation
and in issuing any incidental take
statement.

Therefore, NMFS intends to reject
Massachusetts’ request for an incidental
take statement.

(5) Application for an incidental take
permit under section 10(a)(1) of the
ESA. An incidental take permit under
section 10(a)(1) of the ESA is
unnecessary if an incidental take
statement is issued in conjunction with
a consultation conducted under section
7 of the ESA, with respect to the
issuance of permits under section
101(a)(5)(E).

The legislative history of section
101(a)(5)(E) indicates that the issuance
of a permit under that section should be
considered a federal agency action for
the purposes of the ESA (H. Rept. 103—
439 p. 30). This indicates that any
incidental take associated with a section
101(a)(5)(E) authorization would be
covered through a section 7 incidental
take statement rather than a section 10
incidental take permit.

NMFS notes that, unlike section 7 of
the ESA, the provisions of section 10 do
not include a cross-reference to section
101(a)(5) of the MMPA; nonetheless,
NMFS stresses that section 7 of the ESA
indicates that, except as otherwise
provided, no provision of the ESA shall
take precedence over any more
restrictive provision of the MMPA.
Therefore, any authorization to take
endangered and threatened marine
mammals must comply with provisions
of both the ESA and the MMPA.

NMFS would refuse to consider any
application for an incidental take permit
unless the application referred to all
endangered and threatened species
under NMFS’ jurisdiction that may be
taken by the proposed activity. For that
reason, NMFS considers the application
submitted by Massachusetts to be
incomplete. In addition, NMFS
recommends that Massachusetts provide
a more detailed and complete
description of the proposed activity,
with particular emphasis on the
anticipated impact of that activity on
endangered and threatened species.

NMPFS also considers the proposed
conservation plan submitted by
Massachusetts to be inadequate. For
example, that plan should specify the
steps that will be taken to monitor,
minimize and mitigate the impacts of

the proposed activity on endangered
and threatened species and their habitat
and the funding that will be available to
implement such measures. These and
other requirements are specified at 50
CFR 222.22. NMFS, again, notes that
additional mitigation measures to
protect northern right whales may be
developed in the context of the
Massachusetts TRP, the LWTRP or
through other efforts. At this time,
NMFS considers the application for an
incidental take permit to be incomplete.
NMFS encourages Massachusetts to
provide additional information in
support of their request.

Information Solicited

At this time, NMFS is offering the
public an opportunity to review and
comment on (1) the applications, (2) the
issues described above, and (3) NMFS’
preliminary determinations and
suggestions. Interested persons are
encouraged to submit comments, new
and relevant information regarding
interactions between northern right
whales and commercial fisheries in
Massachusetts, and suggestions
concerning the request (see ADDRESSES).
Following the close of the comment
period and upon a determination that
the applications are appropriate and
complete, NMFS will consider all
relevant information in a reassessment
of impacts. If appropriate, NMFS will
propose to authorize the taking as
requested. If NMFS proposes to
authorize this take request, interested
parties will be given additional time and
opportunity to comment.

Dated: November 29, 1996.
Ann Terbush,

Acting Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 96-30933 Filed 12—-4-96; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
[1.D. 112796A]

Marine Mammals; Scientific Research
Permit No. 1023 (P6P)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of permit.

SUMMARY: Notice is hereby given that Dr.
G. David Johnson, Marine Mammal
Program, Department of Vertebrate
Zoology, National Museum of Natural
History, Smithsonian Institution, NHB
390, MRC 108, 10th & Constitution Ave.,
SW., Washington, D.C. 20560, has been
issued a permit to take marine mammal
specimens and parts for the purpose of
scientific research.

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
(see SUPPLEMENTARY INFORMATION).

SUPPLEMENTARY INFORMATION: On
September 30, 1996, notice was
published in the Federal Register (61
FR 51082) that a request for a scientific
research permit to take marine
mammals had been submitted by the
above-named applicant. The requested
permit has been issued under the
authority of the Marine Mammal
Protection Act of 1972, as amended (16
U.S.C. 1361 et seq.), the Regulations
Governing the Taking and Importing of
Marine Mammals (50 CFR part 216), the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.), and
the regulations governing the taking,
importing, and exporting of endangered
fish and wildlife (50 CFR parts 222.25),
and the Fur Seal Act of 1966, as
amended (16 U.S.C. 1151 et seq.).

Issuance of this permit as required by
the Endangered Species Act of 1973,
was based on a finding that such permit:
(1) Was applied for in good faith; (2)
will not operate to the disadvantage of
the endangered species which is the
subject of this permit; and (3) is
consistent with the purposes and
policies set forth in section 2 of the Act.

Documents may be reviewed in the
following locations:

Permits Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Room 13130, Silver Spring,
MD 20910 (301/713-2289);

Branch of Permits, Office of
Management Authority, U.S. Fish and
Wildlife Service, 4401 N. Fairfax Drive,
Arlington, VA 22203 (703/358-2104);

Regional Administrator, Northwest
Region, NMFS, 7600 Sandpoint Way,
NE BIN C15700, Bldg. 1, Seattle, WA
98115-0070 (206/526—-6150);

Regional Administrator, Alaska
Region, NMFS, P.O. Box 21668, Juneau,
AK 99802-1668 (907/586—7221);

Regional Administrator, Southwest
Region, NMFS, 501 West Ocean Blvd.,
Suite 4200, Long Beach, CA 90802-4213
(310/980-4001);
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Regional Administrator, Northeast
Region, NMFS, One Blackburn Drive,
Gloucester, MA 01930-2298 (508/281—
9250); and

Regional Administrator, Southeast
Region, NMFS, 9721 Executive Center
Drive, St. Petersburg, FL 33702-2432
(813/570-5301).

Dated: November 27, 1996.
Ann D. Terbush,

Chief, Permits and Documentation Division,
Office of Protected Resources, National
Marine Fisheries Service.

Dated: November 27, 1996.
Margaret Tieger,

Acting Chief, Branch of Permits, Office of
Management Authority, U.S. Fish and
Wildlife Service.

[FR Doc. 96-30971 Filed 12—-4-96; 8:45 am]
BILLING CODE 3510-22-F

[1.D. 110796C]

Marine Mammals; Scientific Research
Permit No. 1022 (P617)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of permit.

SUMMARY: Notice is hereby given that Dr.
Madonna L. Moss, Professor, 1218
Department of Anthropology, University
of Oregon, Eugene, OR 97403-1218, has
been issued a permit to obtain 4
carcasses from 2 cetacean species of the
Order Phocoenidae and 35 carcasses
from 12 species of the Order Pinnipedia
for scientific purposes.

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Room 13130, Silver Spring,
MD 20910 (301/713-2289);

Director, Alaska Region, NMFS, P.O.
Box 21668, Juneau, AK 99802-1668
(907/586-7221); and

Marine Mammals Management Office,
1011 East Tudor Road, Anchorage, AK
99503 (907/786-3800).

SUPPLEMENTARY INFORMATION: On
September 17, 1996, notice was
published in the Federal Register (61
FR 48888) that a request for a scientific
research permit to obtain 4 carcasses
(bones and teeth) from two species of
the Order Phocoenidae and 35 carcasses
from 12 species of the Order Pinnipedia
for scientific purposes. The requested
permit has been issued under the
authority of the Marine Mammal
Protection Act of 1972, as amended (16

U.S.C. 1361 et seq.), the Regulations
Governing the Taking and Importing of
Marine Mammals (50 CFR part 216),
Endangered Species Act of 1973, as
amended (ESA; 16 U.S.C. 1531 et seq.),
and the regulations governing the
taking, importing, and exporting of
endangered fish and wildlife (50 CFR
part 222.23).

Issuance of this permit as required by
the ESA was based on a finding that
such permit: (1) Was applied for in good
faith; (2) will not operate to the
disadvantage of the endangered species
which is the subject of this permit; and
(3) is consistent with the purposes and
policies set forth in section 2 of the
ESA.

Dated: November 20, 1996.
Ann D. Terbush,

Chief, Permits and Documentation Division,
Office of Protected Resources, National
Marine Fisheries Service.

Dated: November 20, 1996.
Margaret Tieger,

Chief, Branch of Permits, Office of
Management Authority, U.S. Fish and
Wildlife Service.

[FR Doc. 96-30972 Filed 12—-4-96; 8:45 am]
BILLING CODE 3510-22-F

COMMISSION OF FINE ARTS
Notice of Meeting

The Commission of Fine Arts’
meeting scheduled for 19 December
1996 has been canceled. The next
meeting is scheduled for 16 January
1997 at 10:00 AM in the Commission’s
offices in the Pension Building, Suite
312, Judiciary Square, 441 F Street,
N.W., Washington, D.C. 20001 to
discuss various projects affecting the
appearance of Washington, D.C.,
including buildings, memorials, parks,
etc.; also matters of design referred by
other agencies of the government.

Inquiries regarding the agenda and
requests to submit written or oral
statements should be addressed to
Charles H. Atherton, Secretary,
Commission of Fine Arts, at the above
address or call the above number.

Dated in Washington, D.C. November 26,
1996.
Charles H. Atherton,
Secretary.
[FR Doc. 96-30975 Filed 12—-4-96; 8:45 am]

BILLING CODE 6330-01-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of Import Restraint
Limits for Certain Cotton, Wool, Man-
Made Fiber, Silk Blend and Other
Vegetable Fiber Textiles and Textile
Products Produced or Manufactured in
Indonesia

November 29, 1996.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing
limits.

EFFECTIVE DATE: January 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Janet Heinzen, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212. For information on the
guota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 927—6704. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854); Uruguay Round Agreements
Act.

The import restraint limits for textile
products, produced or manufactured in
Indonesia and exported during the
period January 1, 1997 through
December 31, 1997 are based on limits
notified to the Textiles Monitoring Body
pursuant to the Uruguay Round
Agreements Act and the Uruguay Round
Agreement on Textiles and Clothing
(ATC) and the Memorandum of
Understanding (MOU) dated November
1, 1996 between the Governments of the
United States and Indonesia.

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to establish
the 1997 limits. The limits for certain
categories have been reduced for
carryforward applied in 1996.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 60 FR 65299,
published on December 19, 1995).
Information regarding the 1997
CORRELATION will be published in the
Federal Register at a later date.

The letter to the Commissioner of
Customs and the actions taken pursuant
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to it are not designed to implement all
of the provisions of the Uruguay Round
Agreements Act, the ATC and the MOU
dated November 1, 1996, but are
designed to assist only in the
implementation of certain of their
provisions.

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

November 29, 1996.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: Pursuant to section
204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854), the Uruguay Round
Agreements Act, the Uruguay Round
Agreement on Textiles and Clothing (ATC)
and the Memorandum of Understanding
dated November 1, 1996 between the
Governments of the United States and
Indonesia; and in accordance with the
provisions of Executive Order 11651 of
March 3, 1972, as amended, you are directed
to prohibit, effective on January 1, 1997,
entry into the United States for consumption
and withdrawal from warehouse for
consumption of cotton, wool, man-made
fiber, silk blend and other vegetable fiber
textiles and textile products in the following
categories, produced or manufactured in
Indonesia and exported during the twelve-
month period beginning on January 1, 1997
and extending through December 31, 1997, in
excess of the following levels of restraint:

Twelve-month restraint

Category limit

Levels in Group |

200 .o 729,520 kilograms.

219 8,585,408 square me-
ters.

225 e 6,012,012 square me-
ters.

300/301 ... 3,467,912 kilograms.

313 s 15,578,131 square
meters.

314 e 54,394,935 square
meters.

315 s 24,716,046 square
meters.

317/326/617 ............. 23,872,137 square
meters of which not
more than 3,527,368
square meters shall
be in Category 326.

331/631 2,192,197 dozen pairs.

334/335 ... 200,886 dozen.

336/636 529,646 dozen.

359-C/659-C*
359-S/659-S 2
360

1,084,834 dozen.
1,336,002 dozen.
803,541 dozen.
315,265 dozen.
388,504 dozen.
1,387,165 dozen.
154,310 dozen.
434,201 dozen.
1,198,005 kilograms.
1,336,002 kilograms.
1,189,037 numbers.

Category

Twelve-month restraint
limit

1,189,037 numbers.
820,097 kilograms.
11,331 dozen.
84,063 numbers.
56,330 dozen.
16,814 dozen.
20,704 dozen.
637,848 kilograms.
4,000,000 square me-
ters.
22,645,242 square
meters.

618-06 .....cccvvin 5,344,010 square me-
ters.
619/620 .....coeeevirenne 7,818,563 square me-
ters.
625/626/627/628/ 25,273,984 square
629-07. meters.
634/635 .....ocovven 267,201 dozen.
638/639 .. 1,389,444 dozen.
641 ......... 2,037,006 dozen.
643 i 297,260 numbers.
644 oo 416,163 numbers.
645/646 .. 703,099 dozen.
647/648 .. 2,912,841 dozen.
847 i 368,030 dozen.
Group 11
201, 218, 220, 222— | 88,892,270 square
224, 226, 227, meters equivalent.
229, 237, 239,
330, 332, 333,
349, 352-354,

359-08, 362, 363,
369-09, 400, 410,
414, 431, 432,
434, 435, 436,
438, 439, 440,
442, 444, 459,
464, 465, 469,
603, 604-0 19,
606, 607, 621,
622, 624, 630,
632, 633, 649,
652-654, 659—
011, 665, 666,
669-0 12, 670-
013, 831-836,
838, 839, 840,
842-846, 850
852, 858 and 859,
as a group.
Subgroup in Group Il
400, 410, 414, 431,
432, 434, 435,
436, 438, 439,
440, 442, 444,
459, 464, 465 and
469, as a group.
In Group Il subgroup
435

2,967,670 square me-
ters equivalent.

46,584 dozen.

1Category 359-C:

only HTS numbers

6103.42.2025, 6103.49.8034, 6104.62.1020,
6104.69.8010, 6114.20.0048, 6114.20.0052,
6203.42.2010, 6203.42.2090, 6204.62.2010,
6211.32.0010, 6211.32.0025 and
6211.42.0010; Category 659-C: only HTS
numbers 6103.23.0055, 6103.43.2020,
6103.43.2025, 6103.49.2000, 6103.49.8038,
6104.63.1020, 6104.63.1030, 6104.69.1000,
6104.69.8014, 6114.30.3044, 6114.30.3054,
6203.43.2010, 6203.43.2090, 6203.49.1010,
6203.49.1090, 6204.63.1510, 6204.69.1010,
6210.10.9010, 6211.33.0010, 6211.33.0017
and 6211.43.0010.

2Category 359-S: only HTS numbers
6112.39.0010, 6112.49.0010, 6211.11.8010,
6211.11.8020, 6211.12.8010 and
6211.12.8020; Category 659-S: only HTS
numbers 6112.31.0010, 6112.31.0020,
6112.41.0010, 6112.41.0020, 6112.41.0030,
6112.41.0040, 6211.11.1010, 6211.11.1020,
6211.12.1010 and 6211.12.1020.

3Category 369-S: only HTS number
6307.10.2005.
4Category 604-A: only HTS number

5509.32.0000.

5 Category 611-0: all HTS numbers except
5516.14.0005, 5516.14.0025 and
5516.14.0085.

6 Category 618-0: all HTS numbers except
5408.24.9010 and 5408.24.9040.

7 Category 625/626/627/628; Category 629—
O: all HTS numbers except 5408.34.9085 and
5516.24.0085.

8 Category 359-0: all HTS numbers except
6103.42.2025, 6103.49.8034, 6104.62.1020,
6104.69.8010, 6114.20.0048, 6114.20.0052,
6203.42.2010, 6203.42.2090, 6204.62.2010,
6211.32.0010, 6211.32.0025 and
6211.42.0010 (Category 359-C);
6112.39.0010, 6112.49.0010, 6211.11.8010,
6211.11.8020, 6211.12.8010 and
6211.12.8020 (Category 359-S).

9 Category 369-0: all HTS numbers except
6307.10.2005 (Category 369-S).

10 Category 604—-0: all HTS numbers except
5509.32.0000 (Category 604—A).

11 Category 659-0: all HTS numbers except
6103.23.0055, 6103.43.2020, 6103.43.2025,
6103.49.2000, 6103.49.8038, 6104.63.1020,
6104.63.1030, 6104.69.1000, 6104.69.8014,
6114.30.3044, 6114.30.3054, 6203.43.2010,
6203.43.2090, 6203.49.1010, 6203.49.1090,
6204.63.1510, 6204.69.1010, 6210.10.9010,
6211.33.0010, 6211.33.0017, 6211.43.0010
(Category 659-C); 6112.31.0010,
6112.31.0020, 6112.41.0010, 6112.41.0020,
6112.41.0030, 6112.41.0040, 6211.11.1010,
6211.11.1020, 6211.12.1010 and
6211.12.1020 (Category 659-S).

12 Category 669—0: all HTS numbers except
6305.32.0010, 6305.32.0020, 6305.33.0010,
6305.33.0020 and 6305.39.0000 (Category
669-P).

13 Category 670-0: all HTS numbers except
4202.12.8030, 4202.12.8070, 4202.92.3020,
4202.92.3030 and 4202.92.9025 (Category
670-L).

Imports charged to these category limits for
the period January 1, 1996 through December
31, 1996 shall be charged against those levels
of restraint to the extent of any unfilled
balances. In the event the limits established
for that period have been exhausted by
previous entries, such goods shall be subject
to the levels set forth in this directive.

The limits set forth above are subject to
adjustment in the future pursuant to the
provisions of the Uruguay Round Agreements
Act, the ATC and any administrative
arrangements notified to the Textiles
Monitoring Body.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).
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Sincerely,
Troy H. Cribb,
Chairman, Committee for the Implementation
of Textile Agreements.
[FR Doc. 96-30964 Filed 12—-4-96; 8:45 am]

BILLING CODE 3510-DR-F

Adjustment and Correction of Import
Limits for Certain Cotton, Wool, Man-
Made Fiber, Silk Blend and Other
Vegetable Fiber Textiles and Textile
Products Produced or Manufactured in
Macau

November 29, 1996.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs correcting
and adjusting limits.

EFFECTIVE DATE: December 6, 1996.

FOR FURTHER INFORMATION CONTACT:
Helen LeGrande, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212. For information on the
guota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 927-6704. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854); Uruguay Round Agreements
Act.

The current limits for certain
categories are being increased for
carryforward. The previously adjusted
limit for Category 313 is being corrected.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 60 FR 65299,
published on December 19, 1995). Also
see 60 FR 66268, published on
December 21, 1995.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all
of the provisions of the Uruguay Round
Agreements Act and the Uruguay Round
Agreement on Textiles and Clothing, but
are designed to assist only in the

implementation of certain of their
provisions.
Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

November 29, 1996.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on December 15, 1995, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool,
man-made fiber, silk blend and other
vegetable fiber textiles and textile products,
produced or manufactured in Macau and
exported during the twelve-month period
which began on January 1, 1996 and extends
through December 31, 1996.

Effective on December 6, 1996, you are
directed to correct the current limit for
Category 313 to 2,959,162 square meters and
increase the limits for the following
categories, as provided for under the Uruguay
Round Agreements Act and the Uruguay
Round Agreement on Textiles and Clothing:

Adjusted twelve-month

Category limit 1

Levels in Group |

333/334/335/833/ 277,076 dozen, of
834/835. which not more than

129,162 dozen shall
be in Categories
333/335/833/835.

336/836 .....coeevvveenne 63,300 dozen.

338 e 339,895 dozen.

339 e, 1,427,456 dozen.

340 i 322,380 dozen.

341 i, 217,750 dozen.

342 i 98,509 dozen.

345 e, 62,901 dozen.

347/348/847 ............. 818,041 dozen.

351/851 ....ccoeeevnnennne 75,921 dozen.

359-C/659-C2 ........ 384,818 kilograms.

359-V3 136,037 kilograms.

638/639/838 ............. 1,827,093 dozen.

642/842 .....ccceeuneenn. 124,162 dozen.

647/648 ......cccocuveen. 614,303 dozen.

Group 11

400-469, as a group | 1,618,049 square me-
ters equivalent.

445/446 ...........c....... 88,832 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 1995.

2Category 359-C: only HTS numbers
6103.42.2025, 6103.49.8034, 6104.62.1020,
6104.69.8010, 6114.20.0048, 6114.20.0052,
6203.42.2010, 6203.42.2090, 6204.62.2010,
6211.32.0010, 6211.32.0025 and
6211.42.0010; Category 659-C: only HTS
numbers 6103.23.0055, 6103.43.2020,
6103.43.2025, 6103.49.2000, 6103.49.8038,
6104.63.1020, 6104.63.1030, 6104.69.1000,
6104.69.8014, 6114.30.3044, 6114.30.3054,
6203.43.2010, 6203.43.2090, 6203.49.1010,
6203.49.1090, 6204.63.1510, 6204.69.1010,
6210.10.9010, 6211.33.0010, 6211.33.0017
and 6211.43.0010.

3Category 359-V: only HTS numbers

6103.19.2030, 6103.19.9030, 6104.12.0040,
6104.19.8040, 6110.20.1022, 6110.20.1024,
6110.20.2030, 6110.20.2035, 6110.90.9044,
6110.90.9046, 6201.92.2010, 6202.92.2020,
6203.19.1030, 6203.19.9030, 6204.12.0040,
6204.19.8040, 6211.32.0070 and
6211.42.0070.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc.96-30962 Filed 12—4-96; 8:45 am]
BILLING CODE 3510-DR-F

Announcement of Import Restraint
Limits for Certain Cotton, Wool and
Man-Made Fiber Textiles and Textile
Products and Silk Blend and Other
Vegetable Fiber Apparel Produced or
Manufactured in the Philippines

November 29, 1996.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing
limits.

EFFECTIVE DATE: January 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Janet Heinzen, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212. For information on the
guota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 927-6713. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854); Uruguay Round Agreements
Act.

The import restraint limits for textile
products, produced or manufactured in
the Philippines and exported during the
period January 1, 1997 through
December 31, 1997 are based on limits
notified to the Textiles Monitoring Body
pursuant to the Uruguay Round
Agreements Act and the Uruguay Round
Agreement on Textiles and Clothing
(ATC).

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to establish
the 1997 limits. The limits for certain
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categories have been reduced for
carryforward applied in 1996.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 60 FR 65299,
published on December 19, 1995).
Information regarding the 1997
CORRELATION will be published in the
Federal Register at a later date.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all
of the provisions of the Uruguay Round
Agreements Act and the ATC, but are
designed to assist only in the
implementation of certain of their
provisions.

Troy H. Cribb,
Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

November 29, 1996.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: Pursuant to section
204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854), the Uruguay Round
Agreements Act and the Uruguay Round
Agreement on Textiles and Clothing (ATC);
and in accordance with the provisions of
Executive Order 11651 of March 3, 1972, as
amended, you are directed to prohibit,
effective on January 1, 1997, entry into the
United States for consumption and
withdrawal from warehouse for consumption
of cotton, wool and man-made fiber textiles
and textile products and silk blend and other
vegetable fiber apparel in the following
categories, produced or manufactured in the
Philippines and exported during the twelve-
month period beginning on January 1, 1997
and extending through December 31, 1997, in
excess of the following levels of restraint:

Twelve-month restraint

Category limit

Levels in Group |

1,636,359 dozen.
9,873,305 kilograms.
5,299,047 dozen pairs.
256,338 dozen of
which not more than
36,800 dozen shall
be in Category 333.

335 ... 166,850 dozen.
336 ... 573,122 dozen.
338/339 ... 1,965,057 dozen.
340/640 .... 925,678 dozen.
341/641 .... 835,307 dozen.
342/642 .... 495,722 dozen.
345 ...l 156,398 dozen.
347/348 .... 1,736,735 dozen.
350 oo 138,454 dozen.
351/651 .... 540,683 dozen.
352/652 2,249,594 dozen.

Twelve-month restraint

Category limit

359-C/659-C*

734,598 kilograms.
1,748,892 numbers.
396,430 kilograms.
168,147 dozen pairs.
3,115 dozen.

37,660 numbers.
27,345 dozen.

447 7,603 dozen.
611 e 4,954,143 square me-
ters.
633 i 33,840 dozen.
634 . 419,863 dozen.
635 . 337,476 dozen
636 ......... 1,582,353 dozen.
638/639 .. 2,141,438 dozen.
643 ......... 808,294 numbers.
645/646 .....ccccveuvenn. 703,650 dozen.
647/648 .........cccvv. 1,047,928 dozen.

7,101,186 dozen.
99,096 dozen.
1,303,839 kilograms.
864,812 dozen.

Group I

200-229, 300-326,
330, 332, 349,
353, 354, 359-04,
360, 362, 363,
369-05, 400414,
432, 434-442,
444, 448, 459,
464-469, 600—
607, 613-629,
630, 632, 644,
653, 654, 659-0¢6,
665, 666, 669-07,
670-08, 831-846
and 850-859, as a
group.

Sublevel in Group Il

604 ..o

147,367,002 square
meters equivalent.

1,854,158 kilograms.

1Category 359-C: only HTS numbers
6103.42.2025, 6103.49.8034, 6104.62.1020,
6104.69.8010, 6114.20.0048, 6114.20.0052,
6203.42.2010, 6203.42.2090, 6204.62.2010,
6211.32.0010, 6211.32.0025 and
6211.42.0010; Category 659-C: only HTS
numbers 6103.23.0055, 6103.43.2020,
6103.43.2025, 6103.49.2000, 6103.49.8038,
6104.63.1020, 6104.63.1030, 6104.69.1000,
6104.69.8014, 6114.30.3044, 6114.30.3054,
6203.43.2010, 6203.43.2090, 6203.49.1010,
6203.49.1090, 6204.63.1510, 6204.69.1010,
6210.10.9010, 6211.33.0010, 6211.33.0017
and 6211.43.0010.

2Category 369-S:
6307.10.2005.

3Category 659-H: only HTS numbers
6502.00.9030, 6504.00.9015, 6504.00.9060,
6505.90.5090, 6505.90.6090, 6505.90.7090
and 6505.90.8090.

4 Category 359-0: all HTS numbers except
6103.42.2025, 6103.49.8034, 6104.62.1020,
6104.69.8010, 6114.20.0048, 6114.20.0052,
6203.42.2010, 6203.42.2090, 6204.62.2010,
6211.32.0010, 6211.32.0025 and
6211.42.0010 (Category 359-C).

5Category 369-0: all HTS numbers except
6307.10.2005 (Category 369-S).

only HTS number

6 Category 659-0: all HTS numbers except
6103.23.0055, 6103.43.2020, 6103.43.2025,
6103.49.2000, 6103.49.8038, 6104.63.1020,
6104.63.1030, 6104.69.1000, 6104.69.8014,
6114.30.3044, 6114.30.3054, 6203.43.2010,
6203.43.2090, 6203.49.1010, 6203.49.1090,
6204.63.1510, 6204.69.1010, 6210.10.9010,
6211.33.0010, 6211.33.0017, 6211.43.0010

(Category 659-C); 6502.00.9030,
6504.00.9015, 6504.00.9060, 6505.90.5090,
6505.90.6090, 6505.90.7090 and

6505.90.8090 (Category 659-H).

7 Category 669-0: all HTS numbers except
6305.32.0010, 6305.32.0020, 6305.33.0010,
6305.33.0020 and 6305.39.0000 (Category
669—P).

8 Category 670-O: all HTS numbers except
4202.12.8030, 4202.12.8070, 4202.92.3020,
4202.92.3030 and 4202.92.9025 (Category
670-L).

Imports charged to these category limits for
the period January 1, 1996 through December
31, 1996 shall be charged against those levels
of restraint to the extent of any unfilled
balances. In the event the limits established
for that period have been exhausted by
previous entries, such goods shall be subject
to the levels set forth in this directive.

The limits set forth above are subject to
adjustment in the future pursuant to the
provisions of the Uruguay Round Agreements
Act, the ATC and any administrative
arrangements notified to the Textiles
Monitoring Body.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 96-30965 Filed 12—-4-96; 8:45 am]
BILLING CODE 3510-DR-F

Adjustment of Import Limits for Certain
Cotton, Man-Made Fiber, Silk Blend
and Other Vegetable Fiber Textile
Products Produced or Manufactured in
the United Arab Emirates

November 29, 1996.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs adjusting
limits.

EFFECTIVE DATE: December 6, 1996.

FOR FURTHER INFORMATION CONTACT:
Janet Heinzen, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212. For information on the
guota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
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call (202) 927-5850. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854); Uruguay Round Agreements
Act.

The current limits for certain
categories are being adjusted for swing.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 60 FR 65299,
published on December 19, 1995). Also
see 61 FR 9982, published on March 12,
1996 and 61 FR 37952 published on July
22, 1996.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all
of the provisions of the Uruguay Round
Agreements Act and the Uruguay Round
Agreement on Textiles and Clothing, but
are designed to assist only in the
implementation of certain of their
provisions.

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

November 29, 1996.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directives
issued to you on March 5, 1996 and July 22,
1996, by the Chairman, Committee for the
Implementation of Textile Agreements.
Those directives concern imports of certain
cotton, man-made fiber, silk blend and other
vegetable fiber textile products, produced or
manufactured in the United Arab Emirates
and exported during the twelve-month
period which began on January 1, 1996 and
extends through December 31, 1996.

Effective on December 6, 1996, you are
directed to amend the directives dated March
5 and July 22, 1996 to adjust the limits for
the following categories, as provided for
under the Uruguay Round Agreements Act
and the Uruguay Round Agreement on
Textiles and Clothing:

Category AdJusted”tnv;/i?Ilve-month
334/634 ....ooeeeeeen 241,683 dozen.
335/635/835 ............. 166,034 dozen.
340/640 370,582 dozen.
342/642 269,306 dozen.

352 i 159,080 dozen.

Adjusted twelve-month

Category limit 1

169,998 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 1995.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 96-30963 Filed 12—4-96; 8:45 am]
BILLING CODE 3510-DR-F

DELAWARE RIVER BASIN
COMMISSION

Notice of Commission Meeting and
Public Hearing

Notice is hereby given that the
Delaware River Basin Commission will
hold a public hearing on Wednesday,
December 11, 1996. The hearing will be
part of the Commission’s regular
business meeting which is open to the
public and scheduled to begin at 1:00
p.m. in the Goddard Conference Room
of the Commission’s offices at 25 State
Police Drive, West Trenton, New Jersey.

An informal conference among the
Commissioners and staff will be held at
10:00 a.m. at the same location and will
include reports on the Tulpehocken
Creek/Blue Marsh watershed project;
flood and hurricane-related reservoir
operation; the Commission’s GIS and
computer systems and proposed
revisions to the Southeastern
Pennsylvania Ground Water Protected
Area Regulations.

In addition to the subjects listed
below which are scheduled for public
hearing at the business meeting, the
Commission will also address the
following matters: Minutes of the
October 23, 1996 business meeting;
announcements; General Counsel’s
report; consideration of Wissahickon
Spring Water, Inc. matter; report on
Basin hydrologic conditions;
authorization to accept funding for
water quality assessment and modeling
of the Maurice River; a resolution to
continue the Commission’s Water
Quality Advisory Committee; a
resolution approving certain budget
transfers for fiscal years 1996 and 1997;
annual salary rates of Commission
employees and public dialogue.

The subjects of the public hearing will
be as follows:

A Proposal to Adopt the 1996-1997
Water Resources Program. A proposal
that the 1995-1996 Water Resources
Program and the activities, programs,
initiatives, concerns, projections and
proposals identified and set forth
therein be accepted and adopted and
that a staff report of progress in
completing the various elements in the
1995-1996 Water Resources Program be
made a part thereof, in accordance with
the requirements of Section 13.2 of the
Delaware River Basin Compact.

Applications for Approval of the
Following Projects Pursuant to Article
10.3, Article 11 and/or Section 3.8 of the
Compact: 1. Ramblewood Country Club
D-94-41. An application for an
increased withdrawal from the
Ramblewood Country Club golf course
irrigation pond from 3.9 million gallons
(mg)/30 days (0.13 million gallons per
day (mgd)) to 14 mg/30 days (0.47 mgd).
The proposed maximum withdrawal
rate from all sources, existing wells and
the pond, is 0.47 mgd. The surface water
withdrawal facilities are located at the
pond pump house on the golf course
property. The pond is on an unnamed
tributary of North Branch Pennsauken
Creek in Mount Laurel Township,
Burlington County, New Jersey. Two
existing Potomac-Raritan-Magothy wells
(Pool House Well and Well No. 2) are
also reallocated to restrict their yearly
use.

2. Degussa Corporation D-96-11. A
project to modify and expand the
applicant’s existing industrial
wastewater treatment plant (IWTP) from
0.42 mgd to 0.95 mgd. The IWTP is
located adjacent to the Delaware River,
to which it will continue to discharge,
just off Front Street in the City of
Chester, Delaware County,
Pennsylvania. The expanded IWTP will
continue to serve only the applicant’s
silica production operations. The
applicant has also requested a new
determination for the allowable total
dissolved solids limits relative to the
expanded discharge.

3. Township of Roxbury D-96-17 CP.
An application for approval of a ground
water withdrawal project to supply up
to 30 mg/30 days of water to the
applicant’s distribution system from
existing Well Nos. 2, 4, 9 and 12 located
within the Delaware River Basin, and to
limit the withdrawal from all wells
located within the Delaware River Basin
to 30 mg/30 days. The project is located
in Roxbury Township, Morris County,
New Jersey.

4. Warrington Township and The
Cutler Group D-96-18. An application
to construct a new 0.26 mgd sewage
treatment plant (STP) to serve existing
and proposed residential developments
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in the northwestern area of Warrington
Township, Bucks County, Pennsylvania.
The Tradesville STP will provide
advanced secondary biological
treatment utilizing sequencing batch
reactors, phosphorus removal and
ultraviolet disinfection. The STP will be
located on a site along the west side of
Pickerton Road immediately north of
Mill Creek Road and will discharge to
Mill Creek, a tributary of Neshaminy
Creek.

5. Artesian Water Company, Inc. D-
96-33 CP. An application for approval
of a ground water withdrawal project to
supply up to 30 mg/30 days of water to
the applicant’s distribution system from
new Artisans Village Well No. 3, and to
increase the existing withdrawal limit of
60.48 mg/30 days from all Artisans
Village wells to 90.72 mg/30 days. The
project is located in New Castle County,
Delaware.

6. City of Philadelphia, Division of
Aviation D-96-36 CP. An application
for approval of a ground water
withdrawal of up to 29.7 mg/30 days of
water as part of the applicant’s Western
Boundary Area Mitigation system from
new Well Nos. EW-A, EW-1, EW-2 and
EW-3, and to limit the withdrawal from
all wells to 29.7 mg/30 days. The project
is located in the City of Philadelphia,
Philadelphia County, Pennsylvania.

7. Milford-Trumbauersville Area
Sewer Authority D-96-41 CP. A project
to modify the applicant’s existing 0.8
mgd STP. The existing STP provides
secondary biological treatment via the
extended aeration activated sludge
process as well as tertiary filtration prior
to disinfection by chlorine contact and
discharge to Unami Creek, a tributary of
the Perkiomen Creek, in Milford
Township, Bucks County, Pennsylvania.
The project entails primarily the
addition of two sand filters along with
other minor modifications. The STP will
continue to serve Trumbauersville
Borough and portions of Milford
Township.

8. Lansdale Borough D-96-45 CP. An
application to expand the Lansdale
Borough STP from the current annual
average flow capacity of 2.5 mgd to 2.6
mgd and the maximum monthly flow of
4.0 mgd to 4.5 mgd. The STP will also
change its mode of operation so that
more wet weather related flow will be
routed through the treatment process.
The STP will continue to serve Lansdale
Borough and provide secondary
biological treatment via the extended
aeration activated sludge process, and
tertiary treatment for nutrient removal
prior to chlorine disinfection and
discharge to an unnamed tributary of
the West Branch Neshaminy Creek in
the northern portion of Lansdale

Borough, Montgomery County,
Pennsylvania just east of the Penn
Central railroad tracks.

Documents relating to these items
may be examined at the Commission’s
offices. Preliminary dockets are
available in single copies upon request.
Please contact George C. Elias
concerning docket-related questions.
Persons wishing to testify at the hearing
are requested to register with the
Secretary prior to the hearing.

Dated: November 25, 1996.
Susan M. Weisman,
Secretary.
[FR Doc. 96-30979 Filed 12—-4-96; 8:45 am]
BILLING CODE 6360-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP97-96-000]

Louisiana-Nevada Transit Company;
Notice of Proposed Changes in FERC
Gas Tariff

November 29, 1996.

Take notice that on November 25,
1996, Louisiana-Nevada Transit
Company (LNT), tendered for filing as
part of its FERC Gas Tariff, Second
Revised Volume No. 1, the tariff sheets
listed in Appendix A to the filing, to be
effective December 25, 1996.

LNT states that it is filing the instant
tariff sheets to comply with the
Commission’s Order No. 582 governing
the form and composition of interstate
natural gas pipeline tariffs.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Section
385.214 and 385.211 of the
Commission’s Rules of Practice and
Procedure. All such motions or protests
must be filed in accordance with
Section 154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file and available for public inspection
in the Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 96-30924 Filed 12—4-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP97—120-000]

National Fuel Gas Supply Corporation;
Notice of Request Under Blanket
Authorization

November 29, 1996.

Take notice that on November 25,
1996, National Fuel Gas Supply
Corporation (National), 10 Lafayette
Square, Buffalo, New York 14203, filed
in Docket No. CP97-120-000 a request
pursuant to Sections 157.205, 157.211
and 157.216 of the Commission’s
Regulations under the Natural Gas Act
(18 CFR 157.205, 157.211 and 157.216)
for authorization to abandon sales tap
facilities and to construct and operate
replacement sales tap facilities in
Warren County, Pennsylvania under
National’s blanket certificate issued in
Docket No. CP83-4-000 pursuant to
Section 7 of the Natural Gas Act, all as
more fully set forth in the request that
is on file with the Commission And
open to public inspection.

National proposes to abandon and
replace sales tap facilities at Station No.
2854, an existing sales tap at which
National delivers gas to United Refining
Company (United), an end-user, under
National’s FT and IT Rate Schedules.
National states that the proposed
construction consists principally of
replacing: (i) two, 2-inch regulators with
two 3-inch regulators; (ii) a 3-inch meter
with a 4-inch meter; (iii) a 3-inch filter
with a 4-inch filter; and (iv) a 2x3 relief
valve with either a 3x4 or 4x6 relief
valve.

National states that the proposed
replacement would increase the design
delivery capacity from 5,200 Dth per
day to approximately 10,600 Dth per
day. National also states that this
upgrade is necessary to meet the
increased demand for gas by United.
National states that the estimated cost of
this project is $18,237, most of which
National would be reimbursed by
United.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
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authorization pursuant to Section 7 of
the Natural Gas Act.

Lois D. Cashell,

Secretary.

[FR Doc. 96-30928 Filed 12—-4-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. GT97-5-001]

Northwest Pipeline Corporation; Notice
of Compliance Filing

November 29, 1996.

Take notice that on November 25,
1996, Northwest Pipeline Corporation
(Northwest) tendered for filing as part of
its FERC Gas Tariff, Third Revised
Volume No. 1, Second Revised Sheet
No. 363, to become effective December
26, 1996. In addition, Northwest
submitted amendments to five non-
conforming service agreements.

Northwest states that this filing is
submitted in response to the
Commission’s Letter Order dated
November 8, 1996 in Docket No. GT97—
5-000 (77 FERC 1 16,140). Northwest
states that it has provided explanations
and clarifications as required by the
Commission concerning Northwest’s
commitment to revise service
agreements containing contractual
operational flow order (OFO) provisions
to reflect terms incorporated into
Northwest’s tariff. In conjunction with
these explanations, Northwest states it
has submitted amendments to five non-
conforming service agreements
containing revised OFO provisions and
a tariff sheet listing these amended
service agreements.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street NE., Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed in accordance with Section
154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,
Secretary.
[FR Doc. 96-30927 Filed 12-4-96; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. RP96-339-003]

Pacific Gas Transmission Company;
Notice of Compliance Filing

November 29, 1996.

Take notice that on November 22,
1996, Pacific Gas Transmission
Company (PGT) tendered for filing as
part of its FERC Gas Tariff, First Revised
Volume No. 1-A, Substitute Original
Sheet No. 81.01. PGT requested the
above-referenced tariff sheet become
effective September 13, 1996, consistent
with the previously-approved sheets in
the initial proceeding.

PGT asserts that the purpose of this
filing is to comply with the
Commission’s Order on Rehearing on
November 14, 1996 in PGT’s Order 582
compliance proceeding. FERC directed
that PGT further revise its tariff to
provide that allocation of discounted IT
capacity for shippers paying equivalent

rates would be pursuant to PGT’s queue.

PGT further states the proposed changes
will not affect PGT’s costs, rates or
revenues, and that a copy of this filing
has been served on PGT’s jurisdictional
customers and interested state
regulatory agencies.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E. Washington, D.C.
20426, in accordance with Section
385.211 of the Commission’s Rules of
Practice and Procedure. All such
protests must be filed as provided in
Section 154.210 of the Commission’s
regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 96-30926 Filed 12—4-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. TM97-4-29-000]

Transcontinental Gas Pipe Line
Corporation; Notice of Tariff Filing

November 29, 1996.

Take notice that on November 25,
1996, Transcontinental Gas Pipe Line
Corporation (Transco) tendered for
filing to become part of its FERC Gas
Tariff, Third Revised Volume No. 1, the
tariff sheets listed in Appendix A to the
filing. Such tariff sheets are proposed to
be effective January 1, 1997.

Transco states that the purpose of
such filing is to reflect, for purposes of

assessing Transco’s GRI surcharge, the
reclassification of: (1) Penn Fuel Gas
Inc. and PG Energy Inc. (formerly
Pennsylvania Gas & Water Company)
from the low load factor category to the
high load factor category; and (2)
Commonwealth Gas services
(Lynchburg) and Union Gas Company
from the high load factor category to the
low load factor category. In that regard,
Transco has calculated the firm
transportation service load factors for
the 12 month period October 1995
through September 1996.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed in accordance with Section
154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 96-30923 Filed 12-4-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP97-95-000]

Transcontinental Gas Pipe Line
Corporation, Notice of Compliance
Filing

November 29, 1996.

Take notice on November 25, 1996,
Transcontinental Gas Pipe Line
Corporation (Transco) tendered for
filing as part of its FERC Gas Tariff,
Third Revised Volume No. 1, the
following tariff sheets, with a proposed
effective date of December 31, 1996:

Title Page

Eighth Revised Sheet No. 250
Second Revised Sheet No. 335
Fourth Revised Sheet No. 336
Second Revised Sheet No. 346
Second Revised Sheet No. 347
First Revised Sheet No. 348
Second Revised Sheet No. 349
Second Revised Sheet No. 367
First Revised Sheet No. 370
First Revised Sheet No. 374A
First Revised Sheet No. 374]

Transco states that the purpose of the
instant filing is to revise Transco’s FERC
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Gas Tariff in order to further comply
with the regulations adopted pursuant
to Order No. 582, et al. The proposed
tariff revisions provide for an update
title page, an identification of the order
in which Transco discounts its rates, a
new section to the General Terms and
Conditions that sets forth Transco’s
required periodic reports, and updated
references to the Commission’s
Regulations.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Lois D. Cashell,

Secretary.

[FR Doc. 96-30925 Filed 12-4-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. ER97-518-000, et al.]

Union Electric Company, et al.; Electric
Rate and Corporate Regulation Filings

November 29, 1996.
Take notice that the following filings
have been made with the Commission:

1. Union Electric Company

[Docket No. ER97-518-000]

Take notice that on November 19,
1996, Union Electric Company (UE),
tendered for filing a Service Agreement
for Non-Firm Point-to-Point
Transmission Service dated November
18, 1996 between AES Power, Inc. (AES)
and UE. UE asserts that the purpose of
the Agreement is to permit UE to
provide transmission service to AES
pursuant to UE’s Open Access
Transmission Tariff filed in Docket No.
0OA96-50.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

2. Florida Power & Light Company

[Docket No. ER97-519-000]

Take notice that on November 19,
1996, Florida Power & Light Company

(FPL), tendered for filing a proposed
notice of cancellation of an umbrella
service agreement with Western Power
Services, Inc. for Firm Short-Term
transmission service under FPL’s Open
Access Transmission Tariff.

FPL requests that the proposed
cancellation be permitted to become
effective on July 9, 1996.

FPL states that this filing is in
accordance with Part 35 of the
Commission’s Regulations.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

3. UtiliCorp United Inc.
[Docket No. ER97-520-000]

Take notice that on November 19,
1996, UtiliCorp United Inc., tendered
for filing on behalf of its operating
division, WestPlains Energy-Kansas, a
Service Agreement under its Power
Sales Tariff, FERC Electric Tariff
Original Volume No. 12, with Sikeston
Board of Municipal Utilities. The
Service Agreement provides for the sale
of capacity and energy by WestPlains
Energy-Kansas to Sikeston Board of
Municipal Utilities pursuant to the
tariff, and for the sale of capacity and
energy by Sikeston Board of Municipal
Utilities to WestPlains Energy-Kansas.

UtiliCorp requests waiver of the
Commission’s regulations to permit the
Service Agreement to become effective
in accordance with its terms.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

4. UtiliCorp United Inc.
[Docket No. ER97-521-000]

Take notice that on November 19,
1996, UtiliCorp United Inc., tendered
for filing on behalf of its operating
division, Missouri Public Service, a
Service Agreement under its Power
Sales Tariff, FERC Electric Tariff
Original Volume No. 10, with Sikeston
Board of Municipal Utilities. The
Service Agreement provides for the sale
of capacity and energy by Missouri
Public Service to Sikeston Board of
Municipal Utilities pursuant to the
tariff, and for the sale of capacity and
energy by Sikeston Board of Municipal
Utilities to Missouri Public Service.

UtiliCorp requests waiver of the
Commission’s regulations to permit the
Service Agreement to become effective
in accordance with its terms.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

5. Entergy Services, Inc.

[Docket No. ER97-522-000]

Take notice that on November 19,
1996, Entergy Services, Inc. (ESI), on
behalf of Entergy Arkansas, Inc., Entergy
Gulf States, Inc., Entergy Louisiana, Inc.,
Entergy Mississippi, Inc., and Entergy
New Orleans, Inc. (collectively, the
Entergy Operating Companies), tendered
for filing a Firm Point-to-Point
Transmission Service Agreement
between ESI, as agent for the Entergy
Operating Companies, and Cajun
Electric Power Cooperative, Inc. (Cajun).

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

6. The Montana Power Company

[Docket No. ER97-523-000]

Take notice that on November 20,
1996, The Montana Power Company
(Montana), tendered for filing with the
Federal Energy Regulatory Commission
pursuant to 18 CFR 35.12, as an initial
rate schedule, a South Huntley 230-69
Kv Delivery Point Joint Facilities
Agreement Between Yellowstone Valley
Electric Cooperative, Inc. (Yellowstone)
and Montana.

A copy of the filing was served upon
Yellowstone and Central Montana
Electric Power Cooperative.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

7. Florida Power & Light Company

[Docket No. ER97-524-000]

Take notice that on November 20,
1996, Florida Power & Light Company
(FPL), filed the Contract for Purchases
and Sales of Power and Energy between
FPL and The Power Company of
America, L.P. FPL requests an effective
date of November 25, 1996.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

8. lllinois Power Company

[Docket No. ER97-525-000]

Take notice that on November 20,
1996, Illinois Power Company (lllinois
Power), 500 South 27th Street, Decatur,
Ilinois 62526, tendered for filing non-
firm transmission agreements under
which Florida Power Corporation will
take transmission service pursuant to its
open access transmission tariff. The
agreements are based on the Form of
Service Agreement in Illinois Power’s
tariff.

Illinois Power has requested an
effective date of November 13, 1996.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.
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9. lllinois Power Company
[Docket No. ER97-526-000]

Take notice that on November 20,
1996, Illinois Power Company (Illinois
Power), 500 South 27th Street, Decatur,
Ilinois 62526, tendered for filing non-
firm transmission agreements under
which Minnesota Power & Light
Company will take transmission service
pursuant to its open access transmission
tariff. The agreements are based on the
Form of Service Agreement in Illinois
Power’s tariff.

Illinois Power has requested an
effective date of November 13, 1996.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

10. Hlinois Power Company
[Docket No. ER97-527-000]

Take notice that on November 20,
1996, Illinois Power Company (lllinois
Power), 500 South 27th Street, Decatur,
Ilinois 62526, tendered for filing firm
and non-firm transmission agreements
under which AIG Trading Corporation
will take transmission service pursuant
to its open access transmission tariff.
The agreements are based on the Form
of Service Agreement in Illinois Power’s
tariff.

Illinois Power has requested an
effective date of November 14, 1996.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

11. Rochester Gas and Electric
Corporation

[Docket No. ER97-528-000]

Take notice that on November 20,
1996, Rochester Gas and Electric
Corporation (RG&E) tendered for filing
three executed Service Agreements for
acceptance by the Federal Energy
Regulatory Commission. These Service
Agreements were executed between
RG&E and the following companies: (1)
Citizens Lehman Power Sales; (2) Coral
Power, L.L.C.; and (3) Aquila Power
Corporation. The terms and conditions
of service under these Service
Agreements are made pursuant to
RG&E’s FERC Electric Rate Schedule,
Original Volume 1 (Power Sales Tariff)
accepted by the Commission in Docket
No. ER94-1279. RG&E has also
requested waiver of the 60 day notice
provision pursuant to 18 CFR 35.11.

A copy of this filing has been served
on the Public Service Commission of the
State of New York.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

12. New England Power Pool

[Docket No. ER97-530-000]

Take notice that on November 20,
1996, the New England Power Pool
Executive Committee filed a signature
page to the NEPOOL Agreement dated
September 1, 1971, as amended, signed
by Oceanside Energy, Inc. (Oceanside
Energy). The New England Power Pool
Agreement, as amended, has been
designated NEPOOL FPC No. 2.

The Executive Committee states that
acceptance of the signature page would
permit Oceanside Energy to join the
over 100 Participants that already
participate in the Pool. NEPOOL further
states that the filed signature page does
not change the NEPOOL Agreement in
any manner, other than to make
Oceanside Energy a Participant in the
Pool. NEPOOL requests an effective date
on or before January 1, 1997, or as soon
as possible thereafter for
commencement of participation in the
Pool by Oceanside Energy.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

13. Florida Power & Light Company

[Docket No. ER97-531-000]

Take notice that on November 20,
1996, Florida Power & Light Company
(FPL) filed the Contract for Sales of
Power and Energy by Florida Power &
Light Company to The Cincinnati Gas &
Electric Company, PSI Energy, Inc. and
Cinergy Services, Inc. FPL requests an
effective date of November 25, 1996.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

14. Ohio Valley Electric Corporation

[Docket No. ER97-532-000]

Take notice that on November 20,
1996, Ohio Valley Electric Corporation
(OVEC) tendered for filing a Service
Agreement dated October 23, 1996, for
Non-Firm Point-to-Point Transmission
Service (the Service Agreement)
between Western Power Services, Inc.
(WPS) and OVEC. OVEC proposes an
effective date of October 23, 1996 and
requests waiver of the Commission’s
notice requirement to allow the
requested effective date. The Service
Agreement provides for non-firm
transmission service by OVEC to WPS.

In its filing, OVEC states that the rates
and charges included in the Service
Agreement are the rates and charges set
forth in OVEC’s Order No. 888
compliance filing (Docket No. OA96—
190-000).

A copy of this filing was served upon
WPS.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

15. Ohio Valley Electric Corporation

[Docket No. ER97-533-000]

Take notice that on November 20,
1996, Ohio Valley Electric Corporation
(OVEC) tendered for filing (i) a Service
Agreement dated November 1, 1996, for
Non-Firm Point-to-Point Transmission
Service between OVEC and Sonat Power
Marketing, Inc. (SPMI) and (ii) a Service
Agreement for Non-Firm Point-to-Point
Transmission Service between OVEC
and Sonat Power Marketing L.P.
(SPMLP) (both service agreements,
together, the Service Agreements).
OVEC proposes an effective date of
November 1, 1996 and requests waiver
of the Commission’s notice requirement
to allow the requested effective date.
The Service Agreements provide for
non-firm transmission service by OVEC
to SPMI and SPMLP.

In its filing, OVEC states that the rates
and charges included in the Service
Agreements are the rates and charges set
forth in OVEC’s Order No. 888
compliance filing (Docket No. OA96—
190-000).

Copies of this filing were served upon
SPMI and SPMLP.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

16. Carolina Power & Light Company

[Docket No. ER97-535-000]

Take notice that on November 21,
1996, Carolina Power & Light Company
(CP&L) tendered for filing separate
Service Agreements for Non-Firm Point-
to-Point Transmission Service executed
between CP&L and the following
Eligible Transmission Customers. The
Power Company of America, LP;
Tennessee Valley Authority; and Coral
Power, L.L.C. Service to each Eligible
Customer will be in accordance with the
terms and conditions of Carolina Power
& Light Company’s Open Access
Transmission Tariff.

Copies of the filing were served upon
the North Carolina Utilities Commission
and the South Carolina Public Service
Commission.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

17. Florida Power & Light Company

[Docket No. ER97-536-000]

Take notice that on November 21,
1996, Florida Power & Light Company
(FPL), filed the Contract for Purchases
and Sales of power and Energy between
FPL and Illinova Power Marketing, Inc.
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FPL requests an effective date of
November 25, 1996.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

18. Central Maine Power Company

[Docket No. ER97-537-000]

Take notice that on November 21,
1996, Central Maine Power Company
(CMP), tendered for filing twenty
executed service agreements and two
certificate of concurrence entered into
with the following entities: AIG Trading
Corporation; Aquila Power Corporation;
Burlington Electric Light Department
(Supersedes Service Agreement No. 3);
CPS Utilities; CENERGY:; Electric
Clearinghouse, Inc.; Engelhard Power
Marketing Inc.; Equitable Power
Services Co. (and Certificate of
Concurrence); Federal Energy Sales Inc.;
Global Petroleum Corp.; KCS Power
Marketing, Inc.; LG&E Power Marketing
Inc.; National Gas & Electric L.P.;
Niagara Mohawk Power Corporation;
Northeast Utilities Service Company
(Supersedes Service Agreement No. 12)
(and Certificate of Concurrence);
PanEnergy Trading and marketing
Services, Inc; Phibro Inc.; the Power
Company of America, LP; TransCanada
Power Corp.; and United Illuminating
Company (Supersedes Service
Agreement No. 13). Service will be
provided pursuant to CMP’s Power
Sales Tariff, designated rate schedule
CMP—FERC Electric Tariff, Original
Volume No. 2, as supplemented.

Comment date: December 12, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

19. South Carolina Electric and Gas
Company

[Docket No. ES97-13-000]

Take notice that on November 25,
1996, South Carolina Electric and Gas
Company filed an application, under
§ 204 of the Federal Power Act, seeking
authorization to issue unsecured short-
term notes, from time to time, in an
aggregate principal amount of not more
than $200 million outstanding at any
one time, during the period January 1,
1997 through December 31, 1998, with
a final maturity date no later than
twelve months from the date of issue.

Comment date: December 23, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

20. IES Utilities Inc.

[Docket No. ES97-14-000]

Take notice that on November 26,
1996, IES Utilities Inc. filed an
application, under § 204 of the Federal
Power Act, seeking authorization to

issue short-term notes, from time to
time, in an aggregate principal amount
of not more than $200 million
outstanding at any one time, during the
period January 1, 1997 through
December 31, 1998, with a final
maturity date no later than December
31, 1999.

Comment date: December 23, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraph

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
the comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 96-30948 Filed 12—4-96; 8:45 am]
BILLING CODE 6717-01-P

[Docket Nos. CP96-248-000, CP96—-248—
003, CP96-249-000, and CP96-249-003]

Portland Natural Gas Transmission
System; Notice of Amended Facilities
by Portland Natural Gas Transmission
System To Be Included in the
Environmental Impact Statement for
the Proposed PNGTS Project and
Request for Comments on
Environmental Issues

November 29, 1996.

The staff of the Federal Energy
Regulatory Commission (FERC or
Commission) is preparing an
environmental impact statement (EIS)
that will discuss the environmental
impacts of the construction and
operation of the facilities, about 275
miles of various diameter pipeline,
proposed in the PNGTS Project.® This
EIS will be used by the Commission in
its decision-making process to
determine whether to approve the
project. The original notice was issued

1Portland Natural Gas Transmission System’s
applications were filed with the Commission under
Sections 3 and 7 of the Natural Gas Act and Parts
153 and 157 of the Commission’s regulations.

May 23, 1996. The purpose of this
supplemental notice is to inform the
public of amended facilities that will be
analyzed in the EIS.

A number of Federal and state
agencies have indicated that they wish
to cooperate with us in the preparation
of the EIS. These agencies are listed in
appendix 1. Other Federal and state
agencies may choose to cooperate with
us once they have evaluated the
proposal relative to their
responsibilities.2

Summary of Originally Proposed
PNGTS Project

Portland Natural Gas Transmission
System (PNGTS) had proposed to build
new natural gas pipeline facilities in
Vermont, New Hampshire, Maine, and
Massachusetts. PNGTS requested
Commission authorization to construct
and operate about 246.2 miles of various
diameter pipeline, 4 new meter stations,
15 mainline block valves, and 4 scraper
launcher/receivers.

Summary of Proposed Changes

On October 31, 1996, PNGTS
amended its application to delete the
first 90.6 miles of its originally filed
route from Jay, Vermont to Shelburne,
New Hampshire. The total project now
involves about 271 miles of pipeline, 7
meter stations, 20 block valves, and 6
pig launcher/receivers.

The amendment includes a revised
route from the Canadian border at
Pittsburg, New Hampshire through a
portion of Vermont near Beecher Falls
to Shelburne, New Hampshire, a
distance of about 72.8 miles. The
originally filed mainline route from
Shelburne, New Hampshire to
Haverhill, Massachusetts remains
unchanged.

In addition to the amended mainline
route, PNGTS also proposes, in its
amendment, to construct three new
natural gas pipeline laterals: the
Groveton Lateral, the Rumford-Jay
Lateral, and the Westbrook Lateral.
These three laterals total 48.4 miles of
pipeline. The originally proposed
Falmouth Lateral has been deleted, and
the originally proposed Newington
Lateral remains part of the proposed
project.

The current project, as amended,
would include the construction and
operation of the following facilities:

2 Appendices 2 through 5 referenced in this
notice are not being printed in the Federal Register.
Copies are available from the Commission’s Public
Reference and Files Maintenance Branch, 888 First
Street, NE, Room 2A, Washington, DC 20426 or call
(202) 208-1371. Copies of the appendices were sent
to all those receiving this notice in the mail.
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e 224.1 miles of 20-inch-diameter
pipeline (mainline) extending from a
connection with TransCanada Pipelines
Limited (TCPL) at the border of the
United States and Canada near
Pittsburg, New Hampshire to the
existing Tennessee Gas Pipeline
Company transmission system in
Haverhill, Massachusetts. Of the 224.1-
mile-long mainline, about 0.6 mile
would be in Vermont, 106.5 miles
would be in New Hampshire, 116.9
miles would be in Maine, and 0.1 mile
would be in Massachusetts;

¢ 26.9 miles of 10-inch-diameter
pipeline lateral from the mainline in
Oxford County, Maine to Rumford,
Maine (Rumford Lateral);

¢ 16.6 miles of 8-inch-diameter
pipeline lateral from the Rumford
Lateral to Jay, Maine, (Jay Lateral);

¢ 3.9 miles of 8-inch-diameter
pipeline lateral from the mainline in
Cumberland County, Maine to
Westbrook, Maine (Westbrook Lateral);

¢ 1.0 mile of 12-inch-diameter
pipeline lateral from the mainline to
Newington, New Hampshire
(Newington Lateral);

* Seven new meter stations, one each
in Groveton and Newington, New
Hampshire; Rumford, Jay, Westbrook,
and Wells, Maine; and Haverhill,
Massachusetts;

« Acquisition and modification of an
existing meter station in Newington,
New Hampshire adjacent to the
proposed meter station; and

« Associated pipeline facilities, such
as about 20 mainline block valves and
6 scraper launcher/receivers.

PNGTS proposes to have the facilities
in service by November 1998. The
general locations of the project facilities
are shown in appendix 2. The general
locations of other natural gas projects
under Commission review occurring in
the same region and generally within
the same time frame (Granite State Gas
Transmission, Inc. [Granite State],
Granite State LNG Project, Docket No.
CP96—-610-000; Maritimes & Northeast
Pipeline, L.L.C. [M&NP], Maritimes
Phase | Project, Docket No. CP96-178—
000; and M&NP, Maritimes Phase Il
Project, Docket No. CP96-809-000) are
shown in appendix 3. If you are
interested in obtaining detailed maps of
a specific portion of the project, or
procedural information contact the EIS
Project Manager identified at the end of
this notice.

Land Requirements for Construction

Construction of the proposed
pipelines (nominal right-of-way width
of 75 feet) and meter stations would
affect about 2,480 acres of land.
Additional land disturbance would be

needed for extra work spaces at road,
railroad and certain waterbody, and
wetland crossings, as well as for
pipeyards and contractor yards and
temporary topsoil or rock storage.
Following construction, about 1,655
acres of the land affected by the project
would be retained for operation of the
pipeline and aboveground facilities.
This total includes about 0.5 acre for
each of the new meter stations.
Permanent 50-foot-wide rights-of-way
would be maintained for the pipelines.
Existing land uses on the remainder of
the disturbed area, as well as most land
uses on the permanent rights-of-way,
would continue following construction.

The EIS Process

The National Environmental Policy
Act (NEPA) requires the Commission to
take into account the environmental
impacts that could result from an action
whenever it considers the issuance of a
Certificate of Public Convenience and
Necessity. NEPA also requires us to
discover and address concerns the
public may have about proposals. We
call this “‘scoping.” The main goal of the
scoping process is to focus the analysis
in the EIS on the important
environmental issues. By this notice, the
Commission requests public comments
on the scope of the issues it will address
in the EIS. All comments received are
considered during the preparation of the
EIS. State and local government
representatives are encouraged to notify
their constituents of this proposed
action and encourage them to comment
on their areas of concern.

The EIS will discuss impacts that
could occur as a result of the
construction and operation of the
proposed project. We have already
identified a number of issues under
each topic that we think deserve
attention based on a preliminary review
of the proposed facilities and the
environmental information provided by
the applicants. These issues are listed
below. Keep in mind that this is a
preliminary list. The list of issues may
be added to, subtracted from, or
changed based on your comments and
our analysis.

« Geology and Soils

—Seismology, soil liquefaction, and

areas susceptible to landslide.

—Blasting in areas of near-surface

bedrock.

—Effect on exploitable mineral

resources.

—Effect on farmland.

—Erosion control and right-of-way

revegetation procedures.
* Water Resources

—Effect on groundwater and surface

water supplies.

—Crossings of 595 waterbodies,
including 10 crossings of
waterbodies over 100 feet wide
(Androscoggin [4 crossings],
Presumpscot [2 crossings], Saco,
Mousam, Squamscott, and
Piscataqua Rivers).

—Consistency with state Coastal Zone
Management Programs.

 Biological Resources

—~Clearing of upland forest and
permanent conversion of forest to
open land.

—Effect on habitat at 993 wetland
crossings.

—Effect on warmwater, coldwater,
anadromous, and estuarine fisheries
habitat.

—Effect on wildlife habitat, including
deer wintering areas and waterfowl
and wading bird habitat.

—Effect on federally listed or
proposed threatened and
endangered species.

—Effect on Kennebunk Plains, an
unusual grassland community.

» Cultural Resources

—Effect on historic and prehistoric
sites.

—Native American and tribal
concerns.

e Land Use

—Effect on residences within 50 feet
of construction work areas.

—Effect on planned residential
developments.

—Effect on public and recreation
lands, including the Appalachian
Trail, the White Mountain National
Forest, hiking trails in the White
Mountains, Baha'i Faith property,
and Pease Development Authority
property.

—Effect on scenic waterbodies,
including the Connecticut and
Exeter Rivers and the Great Brook.

—Effects resulting from construction
over or near known hazardous
waste sites.

» Socioeconomics

—Effect of construction workforce on
surrounding areas.

—Effect on property values and tax
revenue.

» Air Quality and Noise

—Effect on local air quality and noise

environment from construction.
* Reliability and Safety

—Assessment of hazards associated

with natural gas pipelines.
e Cumulative Impact

—Assessment of the combined effect
of the proposed project with other
projects occurring in the same
general area and within the general
same time frame, including the
Granite State LNG Project and the
Maritimes Phase | and Il Projects.

We will also evaluate possible
alternatives to the proposed project or
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portions of the project and make
recommendations on how to lessen or
avoid impacts on the various resource
areas.

Our independent analysis of the
issues will be in the Draft EIS which
will be mailed to Federal, state, and
local agencies, public interest groups,
interested individuals, affected
landowners, newspapers, libraries, and
the Commission’s official service list for
this proceeding. A 45-day comment
period will be allotted for review of the
Draft EIS. We will consider all
comments on the Draft EIS and revise
the document, as necessary, before
issuing a Final EIS. The Final EIS will
include our response to each comment
received and will be used by the
Commission in its decision-making
process to determine whether to
approve the project.

Public Participation and Scoping
Meetings

You can make a difference by sending
a letter to the Secretary of the
Commission addressing your specific
comments or concerns about the project.
You should focus on the potential
environmental effects of the proposal,
alternatives to the proposal (including
alternative routes), and measures to
avoid or minimize environmental
impact. The more specific your
comments, the more useful they will be.
Please follow the instructions below to
ensure that your comments are received
and properly recorded:

Address your letter to: Lois Cashell,
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE,
Washington, DC 20426.

Reference Docket Nos. CP96—-249-000
and CP96-249-003;

Also, send a copy of your letter to: Mr.
Mark Jensen, EIS Project Manager,
Federal Energy Regulatory Commission,
888 First Street, NE, Room 72—-65,
Washington, DC 20426; and

Mail your comments so that they will
be received in Washington, DC on or
before January 3, 1997.

In addition to sending written
comments, you may attend public
scoping meetings. We will conduct two
public scoping meetings at the following
times and locations:

Date Time Location
December 11, 7:00 p.m. | Berlin Town
1996. Hall, Berlin,
NH.
December 12, 7:00 p.m. | Colebrook Ele-
1996. mentary
School,
Colebrook,
NH.

The purpose of the scoping meetings
is to obtain input from state and local
governments and from the public.
Federal agencies have formal channels
for input into the Federal process on an
interagency basis. Federal agencies are
expected to transmit their comments
directly to the FERC and not use the
scoping meetings for this purpose.

Interested groups and individuals are
encouraged to attend the meetings and
present oral comments on the
environmental issues which they
believe should be addressed in the Draft
EIS. The more specific your comments,
the more useful they will be. Anyone
who would like to make an oral
presentation at the meeting should
contact the EIS Project Manager
identified at the end of this notice to
have his or her name placed on the list
of speakers. Priority will be given to
those persons representing groups. A
list will be available at the meetings to
allow non-preregistered speakers to sign
up. A transcript will be made of the
meetings and comments will be used to
help determine the scope of the Draft
EIS.

Becoming an Intervenor

In addition to involvement in the EIS
scoping process, you may want to
become an official party to the
proceeding or become an “‘intervenor.”
Among other things, intervenors have
the right to receive copies of case-
related Commission documents and
filings by other intervenors. Likewise,
each intervenor must provide copies of
its filings to all other parties. If you
want to become an intervenor you must
file a motion to intervene according to
Rule 214 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.214) (see appendix 4).

The date for filing of timely motions
to intervene in this proceeding has
passed. Therefore, parties now seeking
to file late interventions must show
good cause, as required by Section
385.214(b)(3), why this time limitation
should be waived. Environmental issues
have been viewed as good cause for late
intervention. You do not need
intervenor status to have your scoping
comments considered.

Environmental Mailing List

This notice is being sent to
individuals, organizations, and
government entities interested in and/or
potentially affected by the proposed
project. It is also being sent to all
potential right-of-way grantors to solicit
comments regarding environmental
considerations related to the proposed
project. As details of the project become
established, representatives of PNGTS

may also separately contact landowners,
communities, and public agencies
concerning project matters, including
acquisition of permits and rights-of-way.

If you do not want to send comments
at this time but still want to receive
copies of the Draft and Final EISs,
please return the Information Request
(appendix 5). If you do not return the
Information Request, you will be taken
off the mailing list.

Additional procedural information
about the proposed project is available
from Mr. Mark Jensen, EIS Project
Manager, at (202) 208—-0828.

Lois D. Cashell,
Secretary.

Appendix 1—Cooperating Agencies

The following Federal and state
agencies have indicated that they will
be cooperating agencies for purposes of
producing an EIS:

U.S. Department of the Army, Army
Corps of Engineers

U.S. Department of the Interior, Fish
and Wildlife Service

Maine Department of Environmental
Protection

New Hampshire Fish and Game
Department

Any other Federal, state, or local
agencies wanting to participate as a
cooperating agency should send a letter
describing the extent to which they
want to be involved. Follow the
instructions below if your agency
wishes to participate in the EIS process
or comment on the project:

Address your letter to: Lois Cashell,
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE,
Washington, DC 20426;

Reference Docket Nos. CP96-249-000
and CP96-249-001;

Send a copy of your letter to: Mr.
Mark Jensen, EIS Project Manager,
Federal Energy Regulatory Commission,
888 First Street, NE, Room 72-65,
Washington, DC 20426; and

Mail your letter so that it will be
received in Washington, DC on or before
January 3, 1997.

Cooperating agencies are encouraged
to participate in the scoping process and
provide us written comments. Agencies
are also welcome to suggest format and
content changes that will make it easier
for them to adopt the EIS. However, we
will decide what modifications will be
adopted in light of our production
constraints.

[FR Doc. 96-30929 Filed 12—-4-96; 8:45 am]
BILLING CODE 6717-01-M
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[Docket No. CP97-102-000, et al.]

Northwest Pipeline Corporation, et al.;
Natural Gas Certificate Filings

November 27, 1996.
Take notice that the following filings
have been made with the Commission:

1. Northwest Pipeline Corporation

[Docket No. CP97-102-000]

Take notice that on November 18,
1996, Northwest Pipeline Corporation
(Northwest), 295 Chipeta Way, Salt Lake
City, Utah 84108, filed in the above
docket a request pursuant to Sections
157.205, 157.211 and 157.216 of the
Regulations (18 CFR Sections 157.205,
157.211 and 157.216) for authorization
to upgrade its Kalama Il Meter Station
in Cowlitz County, Washington, by
abandoning certain facilities and
constructing and operating upgraded
replacement facilities to accommodate a
request by Cascade Natural Gas
Corporation (Cascade) for additional
delivery capacity at the Kalama Il
delivery point, all as more fully set forth
in the application which is on file with
the Commission and open to public
inspection.

Northwest states that the Kalama Il
Meter Station was originally constructed
by its predecessor, El Paso Natural Gas
Company, under certificate
authorization received in Docket No.
CP69-55. A subsequent modification to
this station was authorized in Docket
No. CP93-752. The meter station
currently consists of a four-inch tap,
two-inch inlet piping, one four-inch
turbine meter, two one-inch regulations,
a relief valve and appurtenances. The
meter station has a maximum design
delivery capacity of 3,903 Dth per day
at the contractual delivery pressure of
400 psig from Northwest’s Astoria
Lateral into Cascade’s distribution
system.

Specifically, Northwest proposes to
upgrade the Kalama Il Meter Station by:
« Installing an additional four-inch

turbine meter,

¢ Replacing the two-inch inlet piping
with new four-inch piping,

« Replacing the two existing one-inch
regulators with two-inch large port
Mooney regulators, and

« Replacing the existing relief valve
with a three-inch by four-inch relief
valve and appurtenances.

Northwest states that as a result of
this proposed upgrade, the maximum
design delivery capacity of the meter
station will increase from approximately
3,903 Dth per day to approximately
12,057 Dth per day at 400 psig.

Northwest states that the total cost of
the proposed meter station upgrade is

estimated to be approximately $320,800.
Pursuant to a Facilities Agreement
between Northwest and Cascade dated
August 1, 1996, Northwest will
construct the upgraded facilities and
Cascade will reimburse Northwest for
the cost of the meter station upgrade.

Comment date: January 13, 1997, in
accordance with Standard Paragraph G
at the end of this notice.

2. Natural Gas Pipeline Company of
America

[Docket No. CP97-107-000]

Take notice that on November 19,
1996, Natural Gas Pipeline Company of
America (Natural), 701 East 22nd Street,
Lombard, Illinois 60148, filed in Docket
No. CP97-107-000, an application
pursuant to Section 7(c) of the Natural
Gas Act (NGA), and Part 157 of the
Federal Energy Regulatory
Commission’s (Commission)
regulations, for a certificate of public
convenience and necessity authorizing
Natural to increase the certificated
maximum daily deliverability at its
Cooks Mills Storage Field (Cooks Mills)
from 80 MMcf per day to 150 MMcf per
day, all as more fully set forth in the
application which is on file with the
Commission and open to public
inspection.

Natural states that it is not proposing
to construct jurisdictional facilities to
effectuate the increase in deliverability.
Moreover, Natural states that it is not
requesting authority to increase the
reservoir capacity, storage inventory
level, or seasonal working volume at
Cooks Mills. Natural says that Cooks
Mills can operate at a higher level than
the currently certificated maximum
daily deliverability of 80 MMcf per day
as a direct result of a recently completed
well performance improvement
program.

Comment date: December 18, 1996, in
accordance with Standard Paragraph F
at the end of this notice.

Florida Gas Transmission Company

[Docket No. CP97-110-000]

Take notice that on November 20,
1996, Florida Gas Transmission
Company (FGT), 1400 Smith Street, P.O.
Box 1188, Houston, Texas 77251-1188,
filed in Docket No. CP97-110-000 a
request pursuant to Sections 157.205
and 157.212 of the Commission’s
Regulations under the Natural Gas Act
(18 CFR 157.205, 157.212) for
authorization to construct and operate a
new city gate station in Hillsborough
County, Florida to accommodate
delivery of natural gas to Peoples Gas
Systems, Inc. (Peoples) under FGT’s
blanket certificate issued in Docket No.

CP82-553-000 pursuant to Section 7 of
the Natural Gas Act, all as more fully set
forth in the request that is on file with
the Commission and open to public
inspection.

FGT proposes to construct and
operate a new city gate station in
Hillsborough County, Florida to serve as
an additional point of delivery under
existing firm and interruptible gas
transportation service agreements. The
proposed new city gate station will
consist of a 4-inch tap and valve at or
near mile post 83.6 on FGT’s existing St.
Petersburg Lateral, minor 4-inch
connecting pipe, electronic flow
measurement equipment and other
appurtenant facilities to enable FGT to
deliver natural gas to Peoples of up to
717 MMBtu per day and 261,705
MMBtu per year at the subject city gate
station. FGT states that Peoples would
reimburse it for all construction costs
which is estimated to be $66,000. FGT
states that Peoples has elected to
construct, operate and own the metering
and regulation facilities and related
appurtenant facilities.

FGT states that the proposed
construction and operation of the new
city gate station will not result in an
increase in FGT’s contractual gas
deliveries to Peoples under the existing
agreements. Therefore, the proposed
construction and operation will not
impact FGT’s peak day delivery
requirements nor its annual gas
deliveries.

Comment date: January 13, 1997, in
accordance with Standard Paragraph G
at the end of this notice.

4. Florida Gas Transmission Company

[Docket No. CP97-112-000]

Take notice that on November 21,
1996, Florida Gas Transmission
Company (FGT), 1400 Smith Street,
Houston, Texas 77002, filed in the
above docket, a request pursuant to
Sections 157.205 and 157.216 of the
Commission’s Regulations under the
Natural Gas Act for authorization to
abandon and sell a measurement
facility, all as more fully set forth in the
request that is on file with the
Commission and open to public
inspection.

Specifically, FGT proposes to
abandon and transfer by sale to City Gas
Company of Florida, a Division of NUI
Corporation (City Gas) the Goulds
measurement facility which is located
on the 4-inch Homestead Lateral in
Dade County, Florida. Upon receiving
the authority requested herein, FGT
indicates that it will sell the Goulds
measurement facility concurrently with
the Homestead Lateral to City Gas. FGT
states that it received an order
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authorizing the abandonment and sale
of the Homestead Lateral on October 21,
1996 in Docket No. CP96-221-000.

FGT states that this proposed activity
is not prohibited by its existing tariff
and that it has sufficient capacity to
continue all services without detriment
or disadvantage to its other customers.

Comment date: January 13, 1997, in
accordance with Standard Paragraph G
at the end of this notice.

5. Florida Gas Transmission Company
[Docket No. CP97-113-000]

Take notice that on November 21,
1996, Florida Gas Transmission
Company (FGT), P.O. Box 1188,
Houston, Texas 77251-1188, filed in
Docket No. CP97-113-000 a request
pursuant to Sections 157.205 and
157.212 of the Commission’s
Regulations under the Natural Gas Act
(18 CFR 157.205, 157.212) for
authorization to construct and operate a
delivery point located in Dade County,
Florida, for City Gas Company of
Florida, a Division of NUI Corporation
(City Gas), under FGT’s blanket
certificate issued in Docket No. CP82—
553-000, pursuant to Section 7(c) of the
Natural Gas Act, all as more fully set
forth in the request that is on file with
the Commission and open to public
inspection.

FGT proposes to construct, operate,
and own the new Cutler Ridge Meter
Station to be used as a transportation
delivery point by FGT to City Gas,
located at the interconnection of their
existing Turkey Point Lateral and the 4-
inch Homestead Lateral in Dade County,
Florida.

FGT advises the proposed new Cutler
Ridge Delivery Point will include a
rotary meter, approximately 150 feet of
4-inch connecting line, and other
related minor facilities. FGT estimates
the cost for the construction of the
proposed delivery point to be $130,000,
including Federal income tax gross-up.
FGT states City Gas will reimburse them
for all costs directly and indirectly
incurred by FGT.

FGT states the present gas quantities
delivered at the old Cutler Ridge
Delivery Point are 7,096 MMBtu daily
and 2,288,501 MMBtu annually, and the
proposed gas quantities delivered at the
new Cutler Ridge Delivery Point to be
the same. FGT advises the end use of
the gas deliveries will be primarily
industrial.

Comment date: January 13, 1997, in
accordance with Standard Paragraph G
at the end of this notice.

6. CNG Transmission Corporation

[Docket No. CP97-114-000]

Take notice that on November 21,
1996, CNG Transmission Corporation
(CNG), 445 West Main Street,
Clarksburg, West Virginia 26301, filed
in Docket No. CP97-114-000 a request
pursuant to Sections 157.205 and
157.211 of the Commission’s
Regulations under the Natural Gas Act
(18 CFR 157.205, 157.211) for
authorization to construct a new
Measuring and Regulation (M&R) station
and appurtenant facilities in Wetzel
County, West Virginia, under CNG’s
blanket certificate issued in Docket No.
CP82-537-000 pursuant to Section 7 of
the Natural Gas Act, all as more fully set
forth in the request that is on file with
the Commission and open to public
inspection.

CNG states that these facilities will
serve as a new point of interconnection
with Eastern States Oil & Gas Inc.
(Eastern). CNG states that an M&R
station must be constructed near Pine
Grove, Wetzel County, West Virginia so
CNG can deliver Eastern’s gas supplies.
The auxiliary installations will be a
meter, regulator, various valves and
piping. The facility will be an
interconnection with CNG’s TL-413
line. Eastern has agreed to reimburse
CNG for its costs and that CNG will be
the owner of the M&R station. CNG
states it will maintain and operate the
M&R station and that the maximum
daily design capacity will be 500 Mcf.

Comment date: January 13, 1997, in
accordance with Standard Paragraph G
at the end of this notice.

7. Colorado Interstate Gas Company

[Docket No. CP97-117-000]

Take notice that on November 21,
1996, Colorado Interstate Gas Company
(CIG), Post Office Box 1087, Colorado
Springs, Colorado 80944, filed in Docket
No. CP97-117-000, a petition to amend
the authorizations issued on November
17, 1959, October 14, 1969 and June 19,
1973, in Docket Nos. G-19452, CP96—
333 and CP73-174, respectively,
pursuant to Section 7(c) of the Natural
Gas Act (NGA) and Part 157 of the
Federal Energy Regulatory
Commission’s (Commission) regulations
to change the Maximum Allowable
Operating Pressure (MAOP) of
approximately 34.1 miles of the
Trinidad Lateral located in Otero and
Las Animas Counties, Colorado, all as
more fully set forth in the petition on
file with the Commission and open to
public inspection.

Specifically, CIG seeks to increase the
MAOP of 34.1 miles of the 8-inch
looped Trinidad Lateral from 820 psig to

1067 psig. CIG states that the proposed
change in MAOP will increase the
operational capacity of this portion of
the Trinidad Lateral from approximately
26,000 Mcf/d to approximately 43,000
Mcf/d. CIG says that this increase in
capacity would be used to transport
potential gas supplies from the Raton
Basin Area.

CIG states that the regulators at the
delivery points are currently being
evaluated to determine if any change to
these above ground facilities will be
required. CIG proposes to make any
regulator change if any is required
pursuant to Section 2.55 of the
Commission’s Regulations.

Comment date: January 13, 1997, in
accordance with Standard Paragraph G
at the end of this notice.

8. Indicated Land Owners v. Riverside
Pipeline Company, L.P.

[Docket No. CP97-118-000]

Take notice that on November 19,
1996, the Indicated Land Owners1 filed
a “‘Motion to Intervene Out-Of-Time and
Protest” in Riverside Pipeline Company,
L.P.’s (Riverside) proceeding in Docket
No. CP96-152-000. In their pleading,
the Indicated Land Owners ask the
Commission to issue an order to show
cause why Riverside’s proposed KPOC
700 Line Expansion under section 311
of the Natural Gas Policy Act (NGPA) in
Docket No. CP96-746—000 should not
be subject to Section 7(c) of the Natural
Gas Act (NGA). The Commission is
treating this pleading as a complaint
under the NGPA and Section 5 of the
NGA, in the above-captioned new
docket.

On August 26, 1996, Riverside and
Kansas Pipeline Partnership filed in
Docket No. CP96-746-000 a section
284.11 Notice of Construction for its
KPOC 700 Line, also known as its
Linchpin 2 Project.2 Riverside indicates
that it intends to construct these
facilities as non-jurisdictional natural
gas facilities to be used exclusively for
NGPA Section 311(a)(1) transportation.

Indicated Land Owners note that the
cost of the proposed NGPA section 311
expansion is estimated to be at least
$36.5 million. The Indicated Land
Owners contend that the cost of the
expansion is substantial and cannot be
accomplished without reflecting the
cost of the facilities in Riverside’s rate
base. The Indicated Land Owners

1The Indicated Land Owners are Harry J. Lloyd,
Loch Lloyd, Inc., Bill Southerland and JoAnn Farb.

2This certificate application was filed as a result
of the Commission’s order in Docket No. RP95—
212-000, which found that KansOk Partnership and
Kansas Pipeline Partnership operated as a single
interstate pipeline system. See KansOk Partnership,
etal., 73 FERC 1 61,160 (1995).
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complain that, nonetheless, Riverside is
professing that these facilities will be
used exclusively for NGPA Section 311
transportation and that the costs of these
facilities will not be added to
Riverside’s jurisdictional rate base.

Indicated Land Owners state that
although the Commission has
conducted programmatic environmental
assessments from time to time with
respect to its automatic authorization of
NGPA Section 311 transportation, those
assessments were based on the
assumption that the facilities involved
would be relatively small and would not
create major environmental impacts.
Indicated Land Owners contend that
such environmental assessments did not
contemplate an interstate pipeline’s
attempting deliberately to evade
jurisdiction by linking substantial
segments held by intrastate pipeline
affiliates with nominal segments held by
an interstate pipeline at the state line.
Nor did the assessments contemplate an
interstate pipeline’s attempting to evade
environmental consideration of the *‘no
action’ alternative by using a two step
process of first constructing a NGPA
Section 311-only pipeline and then
subsequently seeking to convert it to
NGA Section 7(c) status after the facility
becomes a fait accompli.

Indicated Land Owners complain that
Riverside is attempting to circumvent
the requirements of the National
Environmental Policy Act (NEPA) by its
jurisdictional maneuvers. They argue
that if the Commission delays its
environmental review until after
Riverside seeks to convert the proposed
KPOC 700 Line to a NGA Section 7(c)
pipeline, important NEPA requirements,
such as consideration of the ““no action”
alternative and possible alternative
routing, will be evaded.

Indicated Land Owners complain that
Riverside is seeking state condemnation
of the proposed right-of-way for the
KPOC 700 Line, and is erroneously
asserting that because the transportation
is authorized under NGPA Section 311,
federal law preempts a state law inquiry
into the public need for the facilities.
Indicated Land Owners allege that, as a
result, Riverside is attempting to create
a jurisdictional gap where it will be able
to secure condemnation under state law,
without a prior determination of public
necessity for the facilities under either
state or federal law.

Indicated Land Owners ask the
Commission to issue a show cause order
as to why Riverside’s proposed KPOC
700 Line should not be subject to NGA
Section 7(c). Alternatively, Indicated
Land Owners ask the Commission to
conduct a full environmental
assessment of the proposed expansion,

including a consideration of the “no
action” alternative.

Comment date: December 27, 1996, in
accordance with the first paragraph of
Standard Paragraph F at the end of this
notice. Answers to the complaint shall
also be due on or before December 27,
1996.

Standard Paragraphs

F. Any person desiring to be heard or
make any protest with reference to said
filing should on or before the comment
date file with the Federal Energy
Regulatory Commission, 888 First
Street, N.E., Washington, D.C. 20426, a
motion to intervene or a protest in
accordance with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or to
participate as a party in any hearing
therein must file a motion to intervene
in accordance with the Commission’s
Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission’s Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
filing if no motion to intervene is filed
within the time required herein, if the
Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or
if the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for the applicant to appear
or be represented at the hearing.

G. Any person or the Commission’s
staff may, within 45 days after the
issuance of the instant notice by the
Commission, file pursuant to Rule 214
of the Commission’s Procedural Rules
(18 CFR 385.214) a motion to intervene
or notice of intervention and pursuant
to Section 157.205 of the Regulations
under the Natural Gas Act (18 CFR
157.205) a protest to the request. If no
protest is filed within the time allowed
therefore, the proposed activity shall be
deemed to be authorized effective the

day after the time allowed for filing a
protest. If a protest is filed and not
withdrawn within 30 days after the time
allowed for filing a protest, the instant
request shall be treated as an
application for authorization pursuant
to Section 7 of the Natural Gas Act.
Lois D. Cashell,

Secretary.

[FR Doc. 96-30922 Filed 12—-4-96; 8:45 am]
BILLING CODE 6717-01-P

Office of Energy Efficiency and
Renewable Energy

[Case No. DH-007]

Energy Conservation Program for
Consumer Products: Decision and
Order Granting a Waiver from the
Vented Home Heating Equipment Test
Procedure to HEAT-N-GLO Fireplace
Products, Inc.

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Decision and order.

SUMMARY: Notice is given of the
Decision and Order (Case No. DH-007)
granting a Waiver to HEAT-N-GLO
Fireplace Products, Inc. (HEAT-N-GLO)
from the existing Department of Energy
(DOE or Department) test procedure for
vented home heating equipment. The
Department is granting HEAT-N-GLO’s
Petition for Waiver regarding pilot light
energy consumption in the calculation
of Annual Fuel Utilization Efficiency
(AFUE) for its models AT-SUPREME,
BAY-GDV, BAY-STOVE, DVT-INSERT,
DVT-STOVE, R5500RH, SL-3000, SL—
32S, TOWNSEND I, TOWNSEND II, and
6000XLS vented heaters.

FOR FURTHER INFORMATION CONTACT:

William W. Hui, U.S. Department of
Energy, Office of Energy Efficiency
and Renewable Energy, Mail Station
EE-43, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202)
586—9145.

Eugene Margolis, Esq., U.S. Department
of Energy, Office of General Counsel,
Mail Station GC-72, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585-0103,
(202) 586-9507.

SUPPLEMENTARY INFORMATION: In

accordance with Title 10 CFR 430.27(j),

notice is hereby given of the issuance of

the Decision and Order as set out below.

In the Decision and Order, HEAT-N-

GLO has been granted a Waiver for its

models AT-SUPREME, BAY-GDV, BAY-

STOVE, DVT-INSERT, DVT-STOVE,
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R5500RH, SL-3000, SL-32S,
TOWNSEND |, TOWNSEND II, and
6000XLS vented heaters, permitting the
company to use an alternate test method
in determining AFUE.

Issued in Washington, DC, on November
20, 1996.
Christine A. Ervin,
Assistant Secretary, Energy Efficiency and
Renewable Energy.

Decision and Order

Background

The Energy Conservation Program for
Consumer Products (other than
automobiles) was established pursuant
to the Energy Policy and Conservation
Act, Public Law 94-163, 89 Stat. 917, as
amended (EPCA), which requires DOE
to prescribe standardized test
procedures to measure the energy
consumption of certain consumer
products, including vented home
heating equipment. The intent of the
test procedures is to provide a
comparable measure of energy
consumption that will assist consumers
in making purchasing decisions. These
test procedures appear at Title 10 CFR
Part 430, Subpart B.

The Department amended the
prescribed test procedures by adding
Title 10 CFR 430.27 to create a waiver
process. 45 FR 64108, September 26,
1980. Thereafter, DOE further amended
its appliance test procedure waiver
process to allow the Assistant Secretary
for Energy Efficiency and Renewable
Energy (Assistant Secretary) to grant an
Interim Waiver from test procedure
requirements to manufacturers that have
petitioned DOE for a waiver of such
prescribed test procedures. 51 FR 42823,
November 26, 1986.

The waiver process allows the
Assistant Secretary to waive temporarily
test procedures for a particular basic
model when a petitioner shows that the
basic model contains one or more
design characteristics which prevent
testing according to the prescribed test
procedures or when the prescribed test
procedures may evaluate the basic
model in a manner so unrepresentative
of its true energy consumption as to
provide materially inaccurate
comparative data. Waivers generally
remain in effect until final test
procedure amendments become
effective, resolving the problem that is
the subject of the waiver.

HEAT-N-GLO filed a “Petition for
Waiver,” dated August 13, 1996, in
accordance with section 430.27 of Title
10 CFR Part 430. The Department
published in the Federal Register on
October 11, 1996, HEAT-N-GLO’s
Petition and solicited comments, data

and information respecting the Petition.
61 FR 53366, October 11, 1996. HEAT—
N—GLO also filed an “Application for
Interim Waiver” under section
430.27(b)(2), which DOE granted on
October 7, 1996. 61 FR 53366, October
11, 1996.

No comments were received
concerning either the ““Petition for
Waiver” or the “Interim Waiver.” The
Department consulted with The Federal
Trade Commission (FTC) concerning the
HEAT-N-GLO Petition. The FTC did
not have any objections to the issuance
of the waiver to HEAT-N-GLO.

Assertions and Determinations

HEAT-N-GLO’s Petition seeks a
waiver from the DOE test provisions
regarding pilot light energy
consumption for vented heaters in the
calculation of AFUE. The DOE test
provisions in section 3.5 of Title 10 CFR
Part 430, Subpart B, Appendix O
requires measurement of energy input
rate to the pilot light (Qg) with an error
no greater than 3 percent for vented
heaters, and use of this data in section
4.2.6 for the calculation of AFUE using
the formula: AFUE = [4400NssNuQin-max]/
[4400NssQin-maxt2.5(4600)N.Qr]. HEAT—
N—GLO requests the allowance to delete
the [2.5(4600)n.Qp] term in the
denominator in the calculation of AFUE
when testing its models AT-SUPREME,
BAY-GDV, BAY-STOVE, DVT-
INSERT, DVT-STOVE, R5500RH, SL—
3000, SL-32S, TOWNSEND I,
TOWNSEND II, and 6000XLS vented
heaters. HEAT-N-GLO states that its
models AT-SUPREME, BAY-GDV,
BAY-STOVE, DVT-INSERT, DVT—
STOVE, R5500RH, SL-3000, SL-32S,
TOWNSEND I, TOWNSEND II, and
6000XLS vented heaters are designed
with a transient pilot which is to be
turned off by the user when the heater
is not in use.

The control knob on the combination
gas control in these heaters has three
positions: “OFF,” “PILOT” and “ON.”
Gas flow to the pilot is obtained by
rotating the control knob from “OFF” to
“PILOT,” depressing the knob, holding
in, pressing the piezo igniter. When the
pilot heats a thermocouple element,
sufficient voltage is supplied to the
combination gas control for the pilot to
remain lit when the knob is released
and turned to the ““ON”’ position. The
main burner can then be ignited by
moving an ON/OFF switch to the “ON”
position. Instructions to users to turn
the gas control knob to the “OFF”
position when the heater is not in use,
which automatically turns off the pilot,
are provided in the User’s Instruction
Manual and on a label adjacent to the
gas control knob. If the manufacturer’s

instructions are observed by the user,
the pilot light will not be left on. This
will result in a lower energy
consumption, and in turn a higher
efficiency than calculated by the current
DOE test procedure. Since the current
DOE test procedure does not address
this issue, HEAT—-N-GLO asks that the
Waiver be granted.

Previous Petitions for Waiver to
exclude the pilot light energy input term
in the calculation of AFUE for home
heating equipment with a manual
transient pilot control have been granted
by DOE to Appalachian Stove and
Fabricators, Inc., 56 FR 51711, October
15, 1991; Valor Inc., 56 FR 51714,
October 15, 1991; CFM International
Inc., 61 FR 17287, April 19, 1996;
Vermont Castings, Inc., 61 FR 17290,
April 19, 1996; Superior Fireplace
Company, 61 FR 17885, April 23, 1996;
and Vermont Castings, Inc., 61 FR
57857, November 8, 1996.

Based on DOE having granted similar
waivers in the past to vented heaters
utilizing a manual transient pilot
control, its review of how HEAT-N-
GLO’s models AT-SUPREME, BAY-
GDV, BAY-STOVE, DVT-INSERT, DVT-
STOVE, R5500RH, SL-3000, SL-32S,
TOWNSEND I, TOWNSEND II, and
6000XLS vented heaters operate and the
fact that if the manufacturer’s
instructions are followed, the pilot light
will not be left on, DOE grants HEAT-
N-GLO a Petition for Waiver to exclude
the assumed pilot light energy input
term in the calculation of AFUE.

This decision is subject to the
condition that the heaters shall have an
easily read label near the gas control
knob instructing the user to turn the
valve to the off-position when the
heaters are not in use.

It is therefore, ordered that:

(1) The ““Petition for Waiver” filed by
HEAT-N-GLO Fireplace Products, Inc.
(Case No. DH-007) is hereby granted as
set forth in paragraph (2) below, subject
to the provisions of paragraphs (3), (4),
and (5).

(2) Notwithstanding any contrary
provisions of Appendix O of Title 10
CFR Part 430, Subpart B, HEAT-N-GLO
Fireplace Products, Inc. shall be
permitted to test its models AT-
SUPREME, BAY-GDV, BAY-STOVE,
DVT-INSERT, DVT-STOVE, R5500RH,
SL-3000, SL—-32S, TOWNSEND I,
TOWNSEND II, and 6000XLS vented
heaters on the basis of the test
procedure specified in Title 10 CFR Part
430, with modifications set forth below:

(i) Delete paragraph 3.5 of Appendix

O.

(ii) Delete paragraph 4.2.6 of
Appendix O and replace with the
following paragraph:
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4.2.6 Annual Fuel Utilization
Efficiency. For manually controlled
vented heaters, calculate the Annual
Fuel Utilization Efficiency (AFUE) as
a percent and defined as:

AFUE =nq

where:

Nu = as defined in section 4.2.5 of this

appendix.

(iii) With the exception of the
modification set forth above, HEAT-N-
GLO Fireplace Products, Inc. shall
comply in all respects with the test
procedures specified in Appendix O of
Title 10 CFR Part 430, Subpart B.

(3) The Waiver shall remain in effect
from the date of issuance of this Order
until DOE prescribes final test
procedures appropriate to models AT-
SUPREME, BAY-GDV, BAY-STOVE,
DVT-INSERT, DVT-STOVE, R5500RH,
SL-3000, SL—32S, TOWNSEND I,
TOWNSEND II, and 6000XLS vented
heaters manufactured by HEAT-N-GLO
Fireplace Products, Inc.

(4) This Waiver is based upon the
presumed validity of statements,
allegations, and documentary materials
submitted by the petitioner. This Waiver
may be revoked or modified at any time
upon a determination that a factual
basis underlying the Petition is
incorrect.

(5) Effective November 20, 1996, this
Waiver supersedes the Interim Waiver
granted HEAT-N-GLO Fireplace
Products, Inc. on October 7, 1996, 61 FR
53366, October 11, 1996. (Case No. DH-
007).

Issued in Washington, DC, on November
20, 1996.

Christine A. Ervin,

Assistant Secretary, Energy Efficiency and

Renewable Energy.

[FR Doc. 96—-30940 Filed 12-4-96; 8:45 am]

BILLING CODE 6450-01-P

FEDERAL ELECTION COMMISSION

Sunshine Act Meeting Notices

DATE AND TIME: Tuesday, December 10,
1996, at 10:00 a.m.

PLACE: 999 E Street, NW., Washington,
DC.

STATUS: This meeting will be closed to
the public.

ITEMS TO BE DISCUSSED:

Compliance matters pursuant to 2 U.S.C.
§437g.

Audits conducted pursuant to 2 U.S.C.
§437g, §438(b), and Title 26, U.S.C.

Matters concerning participation in civil
actions or proceedings or arbitration.

Internal personnel rules and procedures or
matters affecting a particular employee.
* * * * *

DATE AND TIME: Thursday, December 12,
1996. at 10:00 a.m.

PLACE: 999 E Street, NW., Washington,
DC (Ninth Floor).

STATUS: This meeting will be open to the
public.

ITEMS TO BE DISCUSSED:

Correction and Approval of Minutes.
Election of Chairman and Vice Chairman
for 1997.
Administrative Matters.
PERSON TO CONTACT FOR INFORMATION:
Mr. Ron Harris, Press Officer,
Telephone: (202) 219-4155.
Delores Hardy,
Administrative Assistant.
[FR Doc. 96-31133 Filed 12—-3-96; 2:48 pm]
BILLING CODE 6715-01-M

FEDERAL HOUSING FINANCE BOARD

Sunshine Act Meeting Notices

“‘FEDERAL REGISTER'’ CITATION OF
PREVIOUS ANNOUNCEMENT: 61 FR 60285,
November 27, 1996.

PREVIOUSLY ANNOUNCED TIME AND DATE OF
THE MEETING: 8:30 a.m. Wednesday,
December 4, 1996.

CANCELLATION OF THE MEETING: Notice is
hereby given of the cancellation of the
Federal Housing Finance Board meeting
scheduled for December 4, 1996.
CONTACT PERSON FOR MORE INFORMATION:
Elaine L. Baker, Secretary to the Board,
(202) 408-2837.

Rita I. Fair,

Managing Director.

[FR Doc. 96-31115 Filed 12—-3-96; 2:45 pm]
BILLING CODE 6725-01-P

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

Sunshine Act Meeting Notice

TIME AND DATE: 10:00 a.m. (EST),
December 16, 1996.

PLACE: 4th Floor, Conference Room,
1250 H Street, N.W., Washington, D.C.
STATUS: Open.

MATTERS TO BE CONSIDERED:

1. Approval of the minutes of the
November 18, 1996, Board meeting.

2. Thrift Savings Plan activity report by the
Executive Director.

3. Review of KPMG Peat Marwick audit
reports:

(a) “Pension and Welfare Benefits
Administration Review of Thrift Savings Plan
Withdrawal and Inactive Accounts
Operations at the United States Department
of Agriculture, National Finance Center.”

(b) “Pension and Welfare Benefits
Administration Review of Access Controls

and Security Over the Thrift Savings Plan
Computerized Resources at the United States
Department of Agriculture, National Finance
Center.”

(c) “Pension and Welfare Benefits
Administration Review of Thrift Savings Plan
Account Maintenance Subsystem and
Participant Support Process at the United
States Department of Agriculture, National
Finance Center.”

(d) “Pension and Welfare Benefits
Administration Review of U.S. Treasury
Operations relating to the Thrift Savings Plan
Investments in the Government Securities
Fund.”

CONTACT PERSON FOR MORE INFORMATION:
Thomas J. Trabucco, Director, Office of
External Affairs, (202) 942—-1640.

Dated: December 3, 1996.
Roger W. Mehle,

Executive Director, Federal Retirement Thrift
Investment Board.

[FR Doc. 96-31117 Filed 12—-3-96; 2:46 pm]
BILLING CODE 6760-01-M

FEDERAL TRADE COMMISSION
[File No. 942-3218]

California SunCare, Inc.; Donald J.
Christal; Analysis to Aid Public
Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition, this
consent agreement, accepted subject to
final Commission approval, would
require, among other things, the Los
Angeles, California-based company, and
its president, to make certain
disclosures in future ads and labeling,
cautioning consumers that tanning, even
without burning, can cause skin cancer
and premature skin aging. The
agreement settles allegations that
California SunCare made false and
unsubstantiated claims that moderate
exposure to the ultraviolet radiation of
the sun and in indoor tanning salons,
such as those marketed by the company,
is not harmful, and that such exposure
actually provides many health benefits.
DATES: Comments must be received on
or before February 3, 1997.

ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
Room 159, 6th St. and Pa. Ave., N.W.,
Washington, D.C. 20580.

FOR FURTHER INFORMATION CONTACT: Joel
Winston, Federal Trade Commission, S—
4002, 6th and Pennsylvania Ave., NW,
Washington, DC 20580. (202) 326—3153.
Toby Milgrom Levin, Federal Trade
Commission, S—-4002, 6th and
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Pennsylvania Ave., NW, Washington,
DC 20580. (202) 326-3156.
SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46, and Section 2.34 of the
Commission’s Rules of Practice (16 CFR
2.34), notice is hereby given that the
above-captioned consent agreement
containing a consent order to cease and
desist, having been filed with and
accepted, subject to final approval, by
the Commission, has been placed on the
public record for a period of sixty (60)
days. The following Analysis to Aid
Public Comment describes the terms of
the consent agreement, and the
allegations in the accompanying
complaint. An electronic copy of the
full text of the consent agreement
package can be obtained from the
Commission Actions section of the FTC
Home Page (for November 19, 1996), on
the World Wide Web, at “‘http://
www.ftc.gov/os/actions/htm.” A paper
copy can be obtained from the FTC
Public Reference Room, Room H-130,
Sixth Street and Pennsylvania Avenue,
N.W., Washington, D.C. 20580, either in
person or by calling (202) 326-3627.
Public comment is invited. Such
comments or views will be considered
by the Commission and will be available
for inspection and copying at its
principal office in accordance with
Section 4.9(b)(6)(ii) of the Commission’s
Rules of Practice (16 CFR 4.9(b)(6)(ii)).

Analysis of Proposed Consent Order To
Aid Public Comment

The Federal Trade Commission has
accepted an agreement to a proposed
consent order from California Suncare,
Inc., the manufacturer and marketer of
“California Tan Heliotherapy’’ tanning
products, and its president, Donald J.
Christal (hereinafter sometimes referred
to as respondents).

The proposed consent order has been
placed on the public record for sixty
(60) days for reception of comments by
interested persons. Comments received
during this period will become part of
the public record. After sixty (60) days,
the Commission will again review the
agreement and the comments received
and will decide whether it should
withdraw from the agreement or make
final the agreement’s proposed order.

The Commission’s complaint in this
matter concerns representations made
by respondents for their Heliotherapy
line of skin care products, which are
designed to be used in connection with
tanning. The complaint alleges that
certain advertisements and promotional
materials disseminated by respondents
have contained false or unsubstantiated
claims about the safety and health

benefits of exposure to ultraviolet
radiation (““UVR”) from the sun or
indoor tanning salons, and about the
benefits and efficacy of the Heliotherapy
products.

More specifically, the complaint
alleges that respondents falsely
represented that:

—The negative effects of UVR,
including skin cancer and premature
skin aging, are caused only by
overexposure and burning, and not by
moderate exposure;

—Tanning as a result of UVR exposure
is not harmful to the skin;

—Use of Heliotherapy products
prevents or minimizes the negative
effects of UVR; and

—Exposure to UVR reduces the risk of
skin cancer.

The complaint further challenges as
unsubstantiated respondents’ claims
that exposure to UVR:

—Prevents or reduces the risk of colon
and breast cancer;

—Lowers elevated blood pressure;

—Has benefits similar to those of
exercise, including decreased blood
pressure and lower heart rate;

—Significantly reduces serum
cholesterol;

—Is an effective treatment for AIDS;

—Enhances the immune system; and

—Is necessary for the general
population to reduce the risk of bone
disorders such as osteoporosis and
osteomalacia, which can be caused by
reduced winter sunlight.

The complaint also alleges that
respondents’ claim that exposure to
indoor UVR is an effective treatment for
Seasonal Affective Disorder is
unsubstantiated.

In addition, the complaint challenges
as unsubstantiated certain claims about
the tanning efficacy of certain
Heliotherapy products, including claims
that Heliotherapy MAXIMIZERS help
users achieve up to forty-two percent
better tanning results and that
Heliotherapy products with two percent
VITATAN improve users’ ability to tan
by up to sixty-seven percent.

Finally, the complaint charges that
respondents falsely represented that
scientific studies demonstrate that
exposure to UVR provides the health
benefits set forth above and that the
American Medical Association endorses
exposure to UVR as an effective medical
treatment.

The proposed consent order contains
provisions designed to remedy the
violations charged and to prevent the
respondents from engaging in similar
acts and practices in the future.

Part | of the order prohibits
respondents from making the false

claims alleged in the complaint about
the lack of harm from moderate UVR
exposure and tanning, and the benefits
of UVR in reducing the risk of skin
cancer. Part | also prohibits
misrepresentations about the ability of
any tanning products or services to
prevent or minimize the adverse effects
of UVR exposure.

Part 1l requires scientific
substantiation for the claims about
health benefits from UVR exposure
challenged as unsubstantiated in the
complaint, and for any claims about the
health benefits of sunlight or indoor
ultraviolet radiation. Part Il of the order
requires substantiation for claims that
any tanning product or service prevents
or minimizes the harms of UVR or will
improve tanning or about the
performance, safety, benefits, or efficacy
of any such product or service.

Part IV prohibits misrepresentations
about studies or official endorsements
for any product or service.

The order also requires certain clear
and prominent disclosures in future
advertising and labeling for certain
tanning products about the risks of
exposure to sunlight or indoor
ultraviolet radiation. Part VV.A requires a
disclosure in future ads and
promotional materials for all tanning
products that do not contain a
sunscreen ingredient providing a
minimum sun protection factor (SPF) of
two. The disclosure reads as follows:

CAUTION: Tanning in sunlight or under
tanning lamps can cause skin cancer and
premature skin aging—even if you don’t
burn.

The disclosure is required in all
advertising, with the exception of
television advertising, billboards, and
publications directed primarily to salon
professionals. The exempted
publications are limited to periodicals
sold only by subscription with a
readership of at least fifty percent salon
professionals. The above disclosure
must be made in all nonexempt
advertising until the respondents have
spent $1,500,000 disseminating
advertisements with the disclosure to
consumers. If that amount is not spent
within two years and six months after
the order becomes effective, the
exemptions no longer apply and the
disclosure must appear in all
advertising until the amount above is
expended.

Parts V.B and C require disclosures
about the adverse effects of tanning in
advertising and product labeling for
tanning products that contain
representations about the health benefits
or safety of exposure to UVR. The
advertising disclosure becomes effective
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immediately in the case of the three
types of advertising that are exempt
from Part V.A as described above and
becomes effective for all other types of
advertising once the requirements of
Part V.A have been satisfied. The
labeling disclosure is required when the
order becomes effective and applies to
any tanning product not containing a
sunscreen ingredient of at least SPF two.
The label disclosure in addition to
cautioning about the harms of tanning,
states that the product does not contain
a sunscreen and does not protect against
burning.

Part VI requires respondents to send
a letter (appended to the order) to
people who purchased Heliotherapy
products for resale such as distributors
and retailers. The letter describes the
Commission’s action and advises
recipients to discontinue use of
promotional materials that contain the
challenged claims. The record keeping
requirements for this part are laid out in
Part VII. Part VII.C requires the
respondents to warn and ultimately to
stop doing business with recipients of
the letter who continue to use materials
that make the challenged claims.

Part VIl contains a provision
permitting respondents to use old
labeling for 100 days after the effective
date of the order. However, it requires
the removal of all the fold-out labels
once the order becomes effective.

The remaining parts of the order
contain standard provisions with
respect to record keeping, safe harbors
for claims approved by the Food and
Drug Administration, compliance, and
sunsetting the order after twenty years.

The purpose of this analysis is to
facilitate public comment on the
proposed order, and it is not intended
to constitute an official interpretation of
the agreement and proposed order or to
modify in any way their terms.

Donald S. Clark,
Secretary.

Statement of Commissioner Roscoe B.
Starek, Ill, Concurring in Part and
Dissenting in Part in California Suncare,
Inc., File No. 942-3218

| have voted to accept for public
comment the consent agreement with
California Suncare, Inc. (CSI) because,
for the most part, it provides
appropriate relief for the extremely
serious misrepresentations alleged in
the complaint about the health and
safety effects of ultraviolet radiation
(UVR) exposure and the benefits and
efficacy of the company’s tanning
products. However, | do not support
including the *“‘untriggered” disclosure

in Part V.A. of the proposed order. In
my view this remedy constitutes
corrective advertising, and | am not
convinced that the evidence here meets
the standard for imposing corrective
advertising set forth in Warner-Lambert
Co. v. FTC, 562 F.2d 749, 762 (D.C. Cir.
1977), cert. denied, 435 U.S. 950 (1978).

Both the characteristics and scope of
the untriggered disclosure lead me to
conclude that it is actually corrective
advertising in disguise. The disclosure
requirement has certain characteristics
usually associated with corrective
advertising: it runs until a specific time
period expires and a specific sum of
money is exhausted, and it must be
made regardless of the representations
CSI makes about its products. See, e.g.,
American Home Products Corp. v. FTC,
695 F.2d 681, 700 (3d Cir. 1982) (“[A]
genuine corrective advertising
requirement . . . demand[s] disclosure in
future advertisements regardless of the
content of those advertisements.”). Most
significant, however, the scope of the
untriggered disclosure far exceeds its
rationale. The disclosure must appear in
CSlI’s general advertising as well as in
all promotional materials distributed
directly to consumers for any tanning
product that does not contain a
sunscreen with a minimum SPF of 2.
Yet the rationale advanced for this
untriggered disclosure is that it is
necessary to protect prospective
purchasers from being misled by future
misrepresentations about the effects of
UVR exposure, particularly
misrepresentations that might occur at
“the point of sale”’—the tanning salons
where consumers purchase CSI
products. | see no reason for the
untriggered disclosure to appear in
general advertising if the disclosure’s
true intent is to prevent possible future
deception of consumers at the point of
sale.

The disparity between the scope of
the disclosure and its rationale suggests
to me that its primary purpose is more
consistent with corrective advertising

1Part V.A. requires CSlI to include the following
statement in all advertising and promotional
materials disseminated directly to consumers or
through purchasers for resale (except television
advertising, billboards and advertising in magazines
sold only by subscription for which half or more of
the readership is comprised of tanning or beauty
salon professionals): “CAUTION: Tanning in
sunlight or under tanning lamps can cause skin
cancer and premature aging—even if you don’t
burn.” This disclosure is applicable to all of
respondent’s products that contain a sunscreen
ingredient providing a sun protection factor (SPF)
of less than 2 and must be made until CSI spends
$1.5 million on dissemination. If CSI does not
expend this amount within 2%2 years after the
service of the order, the untriggered disclosure then
becomes applicable to all forms of advertising until
the required amount is spent.

than with an affirmative disclosure. The
purpose of corrective advertising is to
dispel false beliefs in the public mind
created or reinforced by a challenged ad
that are likely to endure (and thus to
influence purchase decisions) even after
the ad stops running. In contrast, the
purpose of an affirmative disclosure
remedy is to prevent deception from
future claims like or related to those
challenged.2 | recognize that the
untriggered disclosure might have some
impact on potential future deceptive
claims about UVR exposure at the point
of sale, but it is overbroad for this
particular purpose, and the need for it
seems minimal in light of the extensive
other relief provided by the order.3
Thus, the main purpose of this
untriggered disclosure seems to be to
ameliorate lingering false beliefs that
may have been created or reinforced by
CSI’s past claims that UVR exposure not
only is not harmful but is positively
beneficial.

Although both corrective advertising
and affirmative disclosures are forms of
fencing-in relief that are well within the
Commission’s remedial authority, the
standard for imposing corrective
advertising is significantly more
stringent than that for an affirmative
disclosure. In imposing corrective
advertising, the Commission normally
relies on extrinsic evidence of the
existence of lingering false beliefs
created by past advertising. In certain
cases, however, it may be possible to
presume the existence of such false
beliefs based on the nature and extent
of the advertising campaign. Warner-

2]t is difficult to draw bright lines between these
possible forms of fencing-in relief, and 1 am not
suggesting that the Commission forgo ordering
affirmative disclosures in all circumstances in
which the disclosures, while targeted primarily at
the prevention of deception from future claims, may
also incidentally affect a possible lingering public
misimpression created by past advertising. This
situation is not the case presented here.

3In addition to prohibiting misrepresentations
about the effects of UVR exposure and tanning and
unsubstantiated claims about the performance,
safety, benefits, or efficacy of products or services
used in connection with tanning, the proposed
order requires two additional affirmative
disclosures (Parts V.B. and V.C.) that are triggered
by claims about the safety or health benefits of
exposure to sunlight or indoor UVR. The language
of these triggered disclosures is similar to that of the
untriggered disclosure. The triggered disclosures
apply to labeling and packaging—forms of
advertising exempted from the untriggered
disclosure—and, after the untriggered disclosure
requirement runs out, to all other advertising and
promotional material. The proposed order (Part VI)
also requires CSI to send a letter to distributors and
retailers of the company’s tanning products that
describes the Commission’s enforcement action and
advises them to stop using ads and promotional
materials that contain any of the representations
prohibited by the order or face losing CSI’s
business.
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Lambert, 562 F.2d at 762—63.4 An
affirmative disclosure remedy, on the
other hand, requires only that the
disclosure be “reasonably related” to
the alleged violations. In my view, it is
important to distinguish between
corrective advertising and affirmative
disclosures because the Commission
should not evade the more demanding
standard for corrective advertising
where it is clearly applicable.

There appears to be little basis for Part
V.A. of the proposed order when it is
viewed as corrective advertising. There
is no direct evidence that CSI’s ads and
sales materials created or contributed to
a lingering false impression that UVR
exposure through sunlight and tanning
has the health and safety benefits
represented by the company. Moreover,
I am not persuaded that it would be
appropriate to presume that the
company’s message—that UVR exposure
is beneficial—would endure in light of
pervasive messages to the contrary.

By accepting this consent agreement,
the Commission is coming perilously
close to lowering its standard for
imposing corrective advertising by
erasing the already blurred dividing line
between that form of fencing-in relief
and affirmative disclosures. Such a
change is one that | cannot endorse.

[FR Doc. 96-30944 Filed 12—-4-96; 8:45 am]
BILLING CODE 6750-01-P

[File Nos. 952 3093, 952 3094, 952 3095,
952 3450, and 952 3096

General Motors Corp., American
Honda Motor Co., Inc., American Isuzu
Motors, Inc., Mazda Motor of America,
Inc., and Mitsubishi Motor Sales of
America, Inc., Analysis To Aid Public
Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreements.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition, these
five consent agreements, accepted
subject to final Commission approval,
would require, among other things, five
major automobile manufacturers to
provide consumers with clear, readable,
and understandable cost information in
their car lease and financed purchase
advertising. The agreements prohibit the
manufacturers from featuring low
monthly payments or low amounts
“down” in large, bold print, while
hiding additional costs and sometimes

4See, e.g., Eggland’s Best, Inc., Docket No. C—
3520 (Aug. 15, 1994) (Statement of Roscoe B.
Starek, Il1).

contradictory information in *“mouse
print” that is difficult or impossible to
read.

DATES: Comments must be received on
or before February 3, 1997.

ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
Room 159, 6th St. and Pa. Ave., N.W.,
Washington, D.C. 20580.

FOR FURTHER INFORMATION CONTACT:
David Medine, Federal Trade
Commission, S-4429, 6th and
Pennsylvania Ave., NW, Washington,
DC 20580. (202) 326-3224.
SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46, and Section 2.34 of the
Commission’s Rules of Practice (16 CFR
2.34), notice is hereby given that the
above-captioned consent agreements
containing consent orders to cease and
desist, having been filed with and
accepted, subject to final approval, by
the Commission, have been placed on
the public record for a period of sixty
(60) days. The following Analysis to Aid
Public Comment describes the terms of
the five consent agreements, and the
allegations in the accompanying
complaints. Electronic copies of the full
text of the five consent agreement
packages can be obtained from the
Commission Actions section of the FTC
Home Page (for November 21, 1996), on
the World Wide Web, at “http://
www.ftc.gov/os/actions/htm.” Paper
copies can be obtained from the FTC
Public Reference Room, Room H-130,
Sixth Street and Pennsylvania Avenue,
N.W., Washington, D.C. 20580, either in
person or by calling (202) 326-3627.
Public comment is invited. Such
comments or views will be considered
by the Commission and will be available
for inspection and copying at its
principal office in accordance with
Section 4.9(b)(6)(ii) of the Commission’s
Rules of Practice (16 CFR 4.9(b)(6)(ii)).

Analysis of Proposed Consent Orders
To Aid Public Comment

The Federal Trade Commission has
accepted separate agreements, subject to
final approval, to proposed consent
orders from General Motors Corporation
(““General Motors™), American Honda
Motor Corporation, Inc. (““Honda™),
American Isuzu Motors Inc. (“Isuzu™),
Mazda Motor of America, Inc.
(““Mazda’), and Mitsubishi Motor Sales
of America, Inc. (““‘Mitsubishi’’)
(collectively referred to as
“respondents”).

The proposed consent orders have
been placed on the public record for
sixty (60) days for reception of
comments by interested persons.

Comments received during this period
will become part of the public record.
After sixty (60) days, the Commission
will again review the agreements and
the comments received and will decide
whether it should withdraw from the
agreements or make final the
agreements’ proposed orders.

The complaints allege that each of the
respondents’ automobile lease
advertisements violated the Federal
Trade Commission Act (“FTC Act”), the
Consumer Leasing Act (““CLA"), and
Regulation M. The complaints also
allege that General Motors and
Mitsubishi’s automobile credit
advertisements violated the FTC Act,
the Truth in Lending Act (“TILA"), and
Regulation Z. Section 5 of the FTC Act
prohibits false, misleading, or deceptive
representations or omissions of material
information in advertisements. In
addition, Congress established statutory
disclosure requirements for lease and
credit advertising under the CLA and
the TILA, respectively, and directed the
Federal Reserve Board (“Board”) to
promulgate regulations implementing
such statutes—Regulations M and Z. See
15 U.S.C. §81601-1667e; 12 C.F.R. Part
213; 12 C.F.R. Part 226. On September
30, 1996, Congress passed revisions to
the CLA that will be implemented by
the Board through future changes to
Regulation M and will become
optionally effective immediately. See
Title I, Section 2605 of the Omnibus
Consolidated Appropriations Act for
Fiscal Year 1997, Pub. L. No. 104-208,
110 Stat. 3009, (Sept. 30,
1996)(*‘revised CLA™), as amended, and
Section 213.7(d)(2) of revised
Regulation M, 61 Fed. Reg. at 52,261 (to
be codified at 12 C.F.R. §213.7(d)(2)), as
amended.

The complaints against General
Motors, Honda, Isuzu, Mazda, and
Mitsubishi allege that respondents’
automobile lease advertisements
represented that a particular amount
stated as ““‘down” is the total amount
consumers must pay at the initiation of
a lease agreement to lease the advertised
vehicles. This representation is false,
according to the complaints, because
consumers must pay additional fees
beyond the amount stated as ‘““‘down,”
such as the security deposit and first
month’s payment, to lease the
advertised vehicles. The complaints also
allege that respondents failed to disclose
adequately these additional fees in their
advertisements. These practices,
according to the complaints, constitute
deceptive acts or practices in violation
of Section 5(a) of the FTC Act.

The complaints further allege that
respondents’ lease advertisements failed
to disclose the terms of the offered lease
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in a clear and conspicuous manner, as
required by the CLA and Regulation M.
According to the complaints,
respondents’ television lease disclosures
were not clear and conspicuous because
they appeared on the screen in small
type, against a background of similar
shade, for a very short duration, and/or
over a moving background. The General
Motors, Honda, Mazda, and Mitsubishi
complaints also allege that these
respondents’ fine print disclosures of
lease terms in print advertisements were
not clear and conspicuous. The
complaints, therefore, allege that
respondents’ failure to disclose lease
terms in a clear and conspicuous
manner violates the CLA and Regulation
M.

The General Motors and Mitsubishi
complaints also allege that these
respondents’ credit advertisements
represented that consumers can
purchase the advertised vehicles at the
terms prominently stated in the ad, such
as a low monthly payment and/or a low
amount ““down.” This representation is
false, according to the complaints,
because consumers must also pay a final
balloon payment of several thousand
dollars, in addition to the low monthly
payment and/or amount down, to
purchase the advertised vehicles. The
complaints further allege that
respondents General Motors and
Mitsubishi failed to disclose adequately
in their credit advertisements additional
terms pertaining to the credit offer,
including the existence of a final
balloon payment of several thousand
dollars and the annual percentage rate.
These practices, according to the
complaints, constitute deceptive acts or
practices in violation of Section 5(a) of
the FTC Act.

The General Motors and Mitsubishi
complaints further allege that these
respondents’ credit advertisements
failed to disclose required credit terms
in a clear and conspicuous manner, as
required by the TILA and Regulation Z.
According to the complaints,
respondents’ television advertisements
contained credit disclosures that were
not clear and conspicuous because they
appeared on the screen in small type,
against a background of similar shade,
for a very short duration, and/or over a
moving background. The complaints
also allege that these respondents’ fine
print disclosures of credit terms in print
advertisements were not clear and
conspicuous. The complaints, therefore,
allege that General Motors and
Mitsubishi’s failure to disclose credit
terms in a clear and conspicuous
manner violates the TILA and
Regulation Z.

The proposed consent orders contain
provisions designed to remedy the
violations charged and to prevent the
respondents from engaging in similar
acts and practices in the future.
Specifically, subparagraph I.A. of the
proposed orders prohibits respondents,
in any lease advertisement, from
misrepresenting the total amount due at
lease inception, the amount down, and/
or the downpayment, capitalized cost
reduction, or other amount that reduces
the capitalized cost of the vehicle (or
that no such amount is required).
Subparagraph 1.B. of the proposed
orders also prohibits respondents, in
any lease advertisement, from making
any reference to any charge that is part
of the total amount due at lease
inception or that no such amount is due,
not including a statement of the
periodic payment, more prominently
than the disclosure of the total amount
due at lease inception. The
“prominence’ requirement prohibits the
companies from running deceptive
advertisements that highlight zero
dollars or other low amounts ‘“‘down,”
with inadequate disclosures of actual
total inception fees. This “prominence”
requirement for lease inception fees also
is found in the revised Regulation M
recently adopted by the Board.

Moreover, subparagraph I.C. of the
proposed orders prohibits respondents,
in any lease advertisement, from stating
the amount of any payment or that any
or no initial payment is required at
consummation of the lease, unless the
ad also states: (1) that the transaction
advertised is a lease; (2) the total
amount due at lease inception; (3) that
a security deposit is required; (4) the
number, amount, and timing of
scheduled payments; and (5) that an
extra charge may be imposed at the end
of the lease term where the liability of
the consumer at lease end is based on
the anticipated residual value of the
vehicle. The information enumerated
above must be displayed in the lease
advertisement in a clear and
conspicuous manner. This approach is
consistent with the lease advertising
disclosure requirements of the revised
CLA.

Paragraph Il of the proposed orders
provides that lease advertisements that
comply with the disclosure
requirements of subparagraph I.C. of the
orders shall be deemed to comply with
Section 184(a) of the CLA, as amended,
or Section 213.7(d)(2) of the revised
Regulation M, as amended.

Paragraph Ill of the proposed orders
provides that certain future changes to
the CLA or Regulation M will be
incorporated into the orders.
Specifically, subparagraphs I.B. and I.C.

will be amended to incorporate future
CLA or Regulation M required
advertising disclosures that differ from
those required by the above order
paragraphs. In addition, the definition
of “total amount due at lease
inception,” as it applies to
subparagraphs I.B. and I.C. only, will be
amended in the same manner. The
orders provide that all other order
requirements, including the definition
of “clearly and conspicuously,” will
survive any such revisions.

Subparagraph IV.A. of the proposed
General Motors and Mitsubishi orders
prohibits these respondents, in any
credit advertisement, from
misrepresenting the existence and
amount of any balloon payment or the
annual percentage rate; subparagraph
IV.B. also prohibits these respondents
from stating the amount of any payment,
including but not limited to any
monthly payment, in any credit
advertisement unless the amount of any
balloon payment is disclosed
prominently and in close proximity to
the most prominent of the above
statements.

Subparagraph IV.C. of the proposed
General Motors and Mitsubishi orders
also enjoins these respondents from
disseminating credit advertisements that
state the amount or percentage of any
downpayment, the number of payments
or period of repayment, the amount of
any periodic payment, including but not
limited to the monthly payment, or the
amount of any finance charge without
disclosing, clearly and conspicuously,
the following items of information: (1)
the amount or percentage of the
downpayment; (2) the terms of
repayment, including but not limited to
the amount of any balloon payment; and
(3) the correct annual percentage rate,
using that term or the abbreviation
“APR,” as defined in Regulation Z and
the Official Staff Commentary to
Regulation Z. If the annual percentage
rate may be increased after
consummation of the credit transaction,
that fact must also be clearly and
conspicuously disclosed.

The information required by
subparagraphs I.C. (lease
advertisements) and IV.C. (credit
advertisements) must be disclosed
*“clearly and conspicuously” as defined
in the proposed orders. The “clear and
conspicuous” definition requires that
respondents present such lease or credit
information within the advertisement in
a manner that is readable [or audible]
and understandable to a reasonable
consumer.

The definition lends specificity to and
is consistent with the general ““clear and
conspicuous” requirement in



64526

Federal Register / Vol. 61, No. 235 / Thursday, December 5, 1996 / Notices

Regulations M and Z, which requires
readable and understandable
disclosures. Similar to prior
Commission orders and statements that
interpret Section 5’s prohibition of
deceptive acts and practices, these
orders require respondents to include
certain disclosures in advertising that
are readable (or audible) and
understandable to reasonable
consumers.

The purpose of this analysis is to
facilitate public comment on the
proposed orders, and it is not intended
to constitute an official interpretation of
the agreements and proposed orders or
to modify in any way their terms.
Donald S. Clark,

Secretary.
[FR Doc. 96-30945 Filed 12-4-96; 8:45 am]
BILLING CODE 6750-01-P

[File No. 932-3180]

Phaseout of America, Inc.; Products &
Patents, Ltd.; Analysis To Aid Public
Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition, this
consent agreement, accepted subject to
final Commission approval, would
require, among other things, the
Lynbrook, New York-based company to
possess competent and reliable
scientific evidence to substantiate all
claims about the performance, efficacy,
or benefits of any smoking-cessation or
cigarette-modification product. The
agreement also prohibits the company
from making claims challenged as false
in the future. The agreement settles
allegations that advertising claims for
PhaseOut, a device marketed as helping
smokers to stop smoking and making
cigarettes less harmful are
unsubstantiated.

DATES: Comments must be received on
or before February 3, 1997.

ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
Room 159, 6th St. and Pa. Ave., N.W.,
Washington, D.C. 20580.

FOR FURTHER INFORMATION CONTACT:
Lesley Anne Fair, Federal Trade
Commission, S—4002, 6th and
Pennsylvania Ave., NW, Washington,
DC 20580. (202) 326—3081. Shira
Modell, Federal Trade Commission, S—
4002, 6th and Pennsylvania Ave., NW,
Washington, DC 20580. (202) 326—3116.
SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade

Commission Act, 38 Stat. 721, 15 U.S.C.
46, and Section 2.34 of the
Commission’s Rules of Practice (16 CFR
2.34), notice is hereby given that the
above-captioned consent agreement
containing a consent order to cease and
desist, having been filed with and
accepted, subject to final approval, by
the Commission, has been placed on the
public record for a period of sixty (60)
days. The following Analysis to Aid
Public Comment describes the terms of
the consent agreement, and the
allegations in the accompanying
complaint. An electronic copy of the
full text of the consent agreement
package can be obtained from the
Commission Actions section of the FTC
Home page (for November 14, 1996), on
the World Wide Web, at “*http://
www.ftc.gov/os/actions/htm.” A paper
copy can be obtained from the FTC
Public Reference Room, Room H-130,
Sixth Street and Pennsylvania Avenue,
N.W., Washington, D.C. 20580, either in
person or by calling (202) 326-3627.
Public comment is invited. Such
comments or views will be considered
by the Commission and will be available
for inspection and copying at its
principal office in accordance with
Section 4.9(b)(6)(ii) of the Commission’s
Rules of Practice (16 CFR 4.9(b)(6)(ii)).

Analysis of Proposed Consent Order To
Aid Public Comment

The Federal Trade Commission has
accepted an agreement to a proposed
consent order from Phaseout of
America, Inc. and Products & Patents,
Ltd. This matter concerns advertising
for PhaseOut, a device which punches
one or more small holes in cigarettes
and which was advertised as both
aiding in smoking cessation and making
cigarettes less harmful.

The proposed consent order has been
placed on the public record for sixty
(60) days for reception of comments by
interested persons. Comments received
during this period will become part of
the public record. After sixty days, the
Commission will again review the
agreement and the comments received
and will decide whether it should
withdraw from the agreement or make
final the agreement’s proposed order.

The Commission’s complaint in this
matter challenges three sets of
representations made by respondents
regarding the performance of PhaseOut:
its ability to reduce smokers’ intake of
smoke constituents, allow smokers to
quit smoking, and reduce health risks
for smokers who continue smoking.

According to the Commission’s
complaint, the respondents made
unsubstantiated representations that
PhaseOut reduces by certain specified

percentages the amount of nicotine, tar,
and carbon monoxide that smokers, get,
and does so without changing a
cigarette’s taste or draw; and that
smokers using PhaseOut will not
compensate for its effects by increasing
the number of cigarettes they smoke per
day. The complaint also alleges that the
respondents misrepresented that a
particular study conducted at The Johns
Hopkins University proves that
PhaseOut significantly reduces the
amount of tar, nicotine, and carbon
monoxide smokers get under normal
smoking conditions. According to the
complaint, the study was conducted
under carefully controlled conditions
that did not reflect how smokers
actually smoke. The complaint explains
that the study did not take into account
compensatory smoking—the tendency
of some smokers who switch to lower
yield cigarettes to smoke more cigarettes
or to smoke each one more intensively
(e.g., taking bigger or more frequent
puffs), often without realizing it.

The complaint further alleges that the
respondents made unsubstantiated
representations that PhaseOut enables
smokers to quit and to do so without
withdrawal symptoms; and that the
respondents falsely claimed that
PhaseOut’s effectiveness in enabling
smokers to quit smoking is proven by
the Johns Hopkins study.

The complaint also alleges that the
respondents made unsubstantiated
representations that PhaseOut
significantly reduces the risk of
smoking-related health problems,
including lung cancer and heart disease,
for smokers who continue to smoke and
that it also provides immediate health
benefits including reduced congestion,
coughing or windedness. The complaint
further challenges the related
misrepresentation that the Johns
Hopkins study proves that smokers who
use PhaseOut and continue to smoke
significantly reduce their risk of
smoking-related health problems.

In addition, the complaint alleges that
the respondents represented without
substantiation that testimonials
contained in advertisements for
PhaseOut reflect the typical or ordinary
experience of consumers who use the
product.

The proposed consent order contains
provisions designed to remedy the
violations charged and to prevent the
respondents from engaging in similar
acts and practices in the future.

Part | of the order prohibits the
respondents from making the
representations challenged as false in
the proposed complaint about the Johns
Hopkins study’s findings concerning
PhaseOut.
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Part 1l requires respondents to possess
competent and reliable scientific
evidence to substantiate claims that any
smoking-cessation or cigarette-
modification product: (A) reduces the
amount of nicotine, tar, carbon
monoxide, or any other component of
cigarette smoke that smokers get from
smoking a cigarette; (B) is effective in
enabling or helping smokers to quit
smoking; (C) reduces the risk of
smoking-related health problems for
smokers who continue to smoke; (D)
reduces the amount of nicotine, tar,
carbon monoxide, or any other
component of cigarette smoke that
smokers get without changing a
cigarette’s taste or draw; (E) is effective
in enabling or helping smokers to quit
smoking without withdrawal symptoms;
or (F) provides immediate health
benefits, such as reduced congestion,
coughing or windedness, for smokers
who continue to smoke. Part Il also
requires respondents to possess
competent and reliable scientific
evidence to substantiate claims that
smokers using any such product will
not compensate for the product’s effects
by increasing the number of cigarettes
they smoke per day.

Part 11l requires respondents to
possess competent and reliable
scientific evidence to substantiate any
performance, benefit or efficacy claims
for smoking-cessation or cigarette-
modification products.

Part IV prohibits the respondents from
misrepresenting the existence, contents,
validity, results, conclusions, or
interpretations of any test or study.

Part V requires respondents either to
possess competent and reliable
scientific evidence to substantiate
claims that any endorsement reflects the
typical or ordinary experience of
consumers who use the product; or to
clearly and prominently disclose either:
a) what the generally expected results
would be, or b) that consumers should
not expect to experience similar results.

Part VI requires respondents to send
a postcard to identifiable past
purchasers of PhaseOut notifying them
of the Commission’s action in this case
and advising them that PhaseOut has
not been proven to reduce the risk of
smoking-related diseases or to make
cigarettes “safer.” Part VI also requires
respondents to send a letter to their
purchasers for resale requesting the
names and addresses of their customers
and notifying them that if the
purchasers for resale do not stop using
advertising and promotional materials
containing claims covered by this order,
the respondents are required to stop
doing business with them. Part VII
requires the respondents to maintain for

five years copies of all communications
with consumers and purchasers for
resale pursuant to the terms of Part V1.

The proposed order also requires
respondents to maintain materials relied
upon to substantiate the claims covered
by the order, to distribute copies of the
order to certain current officers and
employees, to notify the Commission of
any changes in corporate structure that
might affect compliance with the order,
and to file one or more reports detailing
compliance with the order. The order
also contains a provision stating that it
will terminate after twenty (20) years
absent the filing in federal court, by
either the United States or the FTC, of
a complaint against the respondents
alleging a violation of the order.

The purpose of this analysis is to
facilitate public comment on the
proposed order, and it is not intended
to constitute an official interpretation of
the agreement and proposed order, or to
modify any of their terms.

Donald S. Clark,

Secretary.

[FR Doc. 96-30943 Filed 12—-4-96; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

National Center for Research
Resources; Notice of Meetings

Pursuant to Pub. L. 92-463, notice is
hereby given of the meetings of the
National Center for Research Resources
Initial Review Group and the Scientific
and Technical Review Board on
Biomedical and Behavioral Research
Facilities for February 1997. These
meetings will be open to the public as
indicated below, to discuss program
planning; program accomplishments;
administrative matters such as previous
meeting minutes; the report of the
Director, National Center for Research
Resources (NCRR); review of budget and
legislative updates; and special reports
or other issues relating to committee
business. Attendance by the public will
be limited to space available.

These meetings will be closed to the
public as indicated below in accordance
with provisions set forth in secs. 552b(c)
(4) and 552b(c)(6), Title 5, U.S.C. and
sec. 10(d) of Pub. L. 92-463, for the
review, discussion and evaluation of
individual grant applications. These
applications and the discussions could
reveal confidential trade secrets or
commercial property such as patentable
material, and personal information
concerning individuals associated with

the applications, the disclosure of
which would constitute a clearly
unwarranted invasion of personal
privacy.

Ms. Maureen Mylander, Public Affairs
Officer, NCRR, National Institutes of
Health, 1 Rockledge Center, Room 5146,
6705 Rockledge Drive, MSC 7965,
Bethesda, Maryland 10892-7965, (301)
435-0888, will provide summaries of
meetings and rosters of committee
members. Other information pertaining
to the meetings can be obtained from the
Scientific Review Administrator
indicated. Individuals who plan to
attend and need special assistance, such
as sign language interpretation or other
reasonable accommodations, should
contact the Scientific Review
Administrator listed below, in advance
of the meeting.

Name of Committee: National Center for
Research Resources Initial Review Group—
Research Centers in Minority Institutions
Review Committee.

Dates of Meeting: February 10, 1997.

Place of Meeting: The Bethesda Ramada,
Ambassador || Room, 8400 Wisconsin
Avenue, Bethesda, MD 20814, (301) 654—
1000.

Open: February 10, 8:30 a.m.—10:30 a.m.

Closed: February 10, 10:30 a.m. until
adjournment.

Scientific Review Administrator: Dr. John
Lymangrover, National Institutes of Health, 1
Rockledge Center, Room 6018, 6705
Rockledge Drive, MSC 7965, Bethesda, MD
20892-7965, Telephone: (301) 435-0820.

Name of Committee: National Center for
Research Resources Initial Review Group—
Comparative Medicine Review Committee.

Date of Meeting: February 23-25, 1997.

Place of Meeting: The Latham Hotel,
Washington/Jefferson Conference Room,
3000 M Street, N.W., Washington, DC 20007
(202) 726-5000.

Closed: February 23, 6:30 p.m. until recess.

Open: February 24, 8:30 a.m.—10:00 a.m.

Closed: February 24, 10:00 a.m. until
adjournment.

Scientific Review Administrator: Dr.
Raymond O’Neil, National Institutes of
Health, 1 Rockledge Center, Room 6018, 6705
Rockledge Drive, MSC 7965, Bethesda, MD
208927965, Telephone: (301) 435-0814.

Name of Committee: Scientific and
Technical Review Board on Biomedical and
Behavioral Research Facilities.

Date of Meeting: February 25, 1997.

Place of Meeting: Gaithersburg Hilton,
Darnestown Room, 620 Perry Parkway,
Gaithersburg, MD 20877, (301) 977-8900.

Open: February 25, 8:00 a.m.—10:00 a.m.

Closed: February 25, 10:00 a.m. unti